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JOINT POWERS AUTHORITIES:
OPPORTUNITIES AND CHALLENGES

INTRODUCTION

In this age of regionalism, limited resources available to local goveauments to cary out their
missions. and ever increasing unfunded mandates from the state and federal goveauments, joint
powers authorities have become a cost effective means by which local governrents can carty out
necessary business. A joint powers authority is established when two or more public agencies by
agreement jotntly exercise any power common to the contracting agencies. Section 6500 et seq.
of the Califorma Government Code constitutes the enabling legislation for joint powers
authorities.’ In recent years, there has been a proliferation of joint powers authorities covering a
wide range of functions, including f're protection, water, library, criminal justice, recreation,
transportation, open space, congestion management, animal control, and others.

The member agencies of a joint powers authority inay be of like kind, or may be a combination
of different types of agencies, including counties, cities, special districts and state agencies. Itis
not necessary that each member agency have the authority to exercise the common powers in the
geographical area in which the authority will jointly exercise such powers. Indeed, a member
agency may even be located out of state. (Section 6502).

CREATION OF A JOINT POWERS AUTHORITY

A joint powers authority ts established by contract. The contract may or may not create a
separate entity, but many do and some of the more significant issues arise in the context of a
newly created entity. Thus, this paper focuses on joint powers authorities that constitutc separate
entities.

Like all of our clients, a joint powers authority is a political ammal. However, the politics
associated with a joint powers authority can be quite different because such an authority creates a
“blended family” in the govemmental context — a new entity that brings together a mix of
imdividual agencies with different agendas, goals, concerns and cultures. Thus, in developing the
agreement, care must be taken to focus on the requirements and needs of the new entity to ensure
its success. To the extent possible, this process calls for setting aside political differences,
jealousies and competition, avoiding the tendency of participating agencies to protect their turf
and curbing any desire to dictate the outcome. In drafting the joint powers agreement, the
overall goal is to ensure that the newly created entity is given the level of authority required to
accomplish its purposes and a strong set of operating rules to enhance stability and survivability
during times of turmotl which can easily occur when member agencies are at odds.

Joint Powers Agreemenis

The enabling legislation at Section 6500 et seq. specif es certain fundamental elements for a joint
powers agreement. These include the following:

' Unless otherwise specified. all code section references shall be to the California Government Code.
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Purpose. The agreement must state the purpose of the authority or the power
to be exercised, and must provide the method by which this purpose or power
will be accomplished. (Section 6503).

Financial Accountability. The agreement must provide strict accountability of
all funds, receipts, and disbursements. To further this end, an annual audit of
the accounts and records of the entity must be performed by an independent
certified public accountant or a public officer designated as the
treasurer/auditor, unless the financial statements are already audited by the
State Controller to satisfy federal audit requirements. The cost of performing
this audit must be borne by the entity. The annual special audit may be
replaced by a two-year audit. These reports shall be f.led within (2 months
alter the end of the fiscal year or years under audit. (Scction 6505).

Practice Tip Unless the income to the new joint powers aithority is
anticipated to be too small to justifi: the cost of un audit,
it is prudent to call for an audit by an external CPA firm.

Trcasurer. The agreement must designate a treasurer for the entity, who may
be the treasurer of one of the contracting parties, the county treasurer of a
county in which one of the parties is located, or a certified public accountant.
(Section 6505.5). Altermatively, the entity may appoint one of its officers or
employees as treasurer or to a Joint treasurer/auditor position. (Section
6505.6). The treasurer is the depository and has custody of all of the money
of the entity. The treasurer is also responsible tor receipt and disbursement of
said money, pavment of all warrants and obligations of the entity, and
financial reporting on at least a quarterly basis to the entity and the member
agencies.

Practice Tip This requirement is ofien everlooked or given short
shrift. In cases where the entity created is not lurge
enough to fustify its own finance department with a chief
Jinancial officer who can serve as the treusurer, the
member agencies shouwld think through how (o fill the
role of treusurer and describe it in the Agreement.

Admmistration. The agreement shall specify the entity that will administer
and carry out the agreement. This may be (1)} one or more of the member
agencies to the agreement, (2) a commission or board constituted pursuant to
the agreement; (3) an unrelated petson, firm or corporation designated in the
agreement; or (4) a combination thereof. (Section 6506). Most of this paper
assumes that option (2) is pursued and discusses issues associated with the
creation of a separate entity.

Practice Tip The munner in which the agreement und new entity will
he administered is critical te its success. Will it huve the
resources to employ its own siaff or will it need to rely
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upon resources of member ugencies? If the latter.
thought should be given to how this will be determined
and achieved. Often the job of staffing the entity rotates
between or is shared by the stajjs of the member
agencies.

Manner of Exercising Power. The agreement must designate the manner in
which the entity’s powers will be exercised. This is accomplished by
identifying one of the member agencies by name whose procedures and
policies will serve as the basis for restricting and detetmining how the entity
will exercise its powers.

In making this designation, the parties should carefully consider their choices
against the backdrop of the entity’s objectives. If a joint powers authonity
consists of a mix of agencies with varving levels of power (i.e., cities or
counties with special districts), the choice of a member agency for
determining the manner of exercising powers cannot serve to cnhance the
substance of the powers to be jointly exercised beyond those that are shared
by all member agencies. A safe approach is to select a member agency whosc
overall powers represent the lowest common denominator bt whose
procedures and policies are comprehensive and up-to-date (i.e., idennfy a
general law city rather than a charter city or a special district rather than a
city). (Section 6509).

Sometimes there will be advantages in relying on the procedurat law of a
charter city or a non-city entity, m which case the benefits may overcome the
risk of relymg on unusual or unfamiliar procedures. For example, a charter
city might have more flexible purchasing authority. Since joint powers
authorities typically don’t meet very often, it can be helpful to have a more
flexible mammer for issuing checks and awarding contracts than can be used if
a general law city is designated.

Practice Tip [t is a good idea to identifv an alternate “parent”
agency (o fill this role of providing the procedures to
SJollow should the agency named in the agreement
withdraw. This will eliminate the need to amend the
agreement at that time.

Distribution of Assets. The agreement must provide for the disposition,
division or distribution of any ac#uired property of the JPA upon its
ternmation. {Section 6511). The agreement must provide that any surplus
money retained after the completion of the entity’s purpose shall be retumed
to member agencies in proportion to the contributions made. (Section 6512).
This can present interesting issues if the imitial members of the entity will be
paying substantial sums to constiuct a facility. [fthis is the case, the
agreement should address what happens if an initial member withdraws prior
to dissolution of the entity. (See subsequent bullet on “Withdrawal ™).
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Contract Participation Goals. if a joint powers authonity includes a state
agency or department, the joint powers authority must comply with certain

statutory requirements in the area of contract participation goals tor business
enterprises owned by minorities, women and disabled veterans. (Section
6522).

In addition to the statutory requirements outlined above, joint powers agreements should address
the following subjects.

Govemance of Entity. The agreement should set forth the govemance
structure of the joint powers authority by establishing a goveming board of
directors, designating the number and composition of the board members and
alternates, if appropriate, and how they are selected. If the agreement
designates a specifed period for tenns of directors, the agreement should also
specify the power or discretion of the appointing agencies to remove directors;
otherwise, removal inidterm may be a problem. Further, unless the agreement
requires the appointee to be a member of the goveming board of the member
agency making the appointment, loss of the member entity office docs not
constitute removal from the authority unless the agreement so provides. In
cases where voting power may not be equally spread among member
agencies, the agreement must spell out voting rights and quorum rules.

Practice Tips

1. The decisions as te who will sit on the governing hourd, ucl us
alternates and assist in liaison roles are very significant. The
partici pation of elected offictals or very high level management in
those positions is likely to lead t0 mare commitment from the
member agenctes. a broader level of knowledge and comfort with
the entirv's decisions and, ultimately, more stabilitv for the entity.

2. Becareful when cruafting unusual rules regarding voting power.
quorums and the like, as these can create inter prelative puzzles
under the Brown Act and other laws of general application to local
governments.

Authorty and Functions of the Entity. As specified in the enabling
legislation, joint powers authorities can make and enter into contracts, employ
agents and employees, acquire, construct, manage, maintain or operate any
building works or improveinents, hold or dispose of property, incur debts,
liabilities or obligations, and sue and be sued. (Section 6508). The authority
that the new entity will require to succeed in carrying out its mission should
be outlined in the agreement.

Pructice Tip Careful analysis and delineation of the entity's authority
are critical to ensure that the authority conveved covers
all of the requisite powers to facilitate achievement of
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the entity's stated purpose(s) and is intended to be
conveyed. Unless necessary 1o reach ugreement among
the parties to the joint power s ugreement, it is generully
hetter to provide broud and flexibie powers in the
agreement and to rely on political controls to keep the
entity focused on ils mission. Narrow powers or the
exclusion of important powers can prove very
problematic if they drive a need 1o amend the joint
powers ugreement in the middle of the implementution of
an tmportant program.

Liabilitv o fMember Agencies. The agreement should clarify whether the
debts, liabilities, and obligations of the agency shall be the debts, liabilities
and obligations of the parties to the agreement. (See subsequent discussion of
“Debts. Obligations and Liabilities of Joint Powers Authority™ and related
Practice Tips.)

Authority to Issue Revenue Bonds. This signif cant authority to issue rcvenue
bonds, if specif ied in a joint powers agreement, pertnits the entity to tssue
revenue bonds even if one or more of the member agencies does not have this
power individually. Thus, if the need tor this authority is desired or
anticipated, the agreement should provide for the entity’s authority to issue
revenue bonds, mcorporating by reference the applicable requirements
outlined in the statutory ianguage in Section 6546, et sed., the Mello-Roos
Local-Bond Pooling Act of 1985. The agreement should also state that the
revenue bonds and contracts or any obligations entered into to carry out the
purpose of the bonds shall not constitute a debt, liability or obligation of any
of the member agencies who are parties to the agreement creating such entity.
(Sections 6546 and 6551). (See subsequent discussion under " Deb:
Financing Authoritv.™)

Practice Tip {f there is no need for the entitv to have authority 1o
isSue revenue bonds, the auromatic inclusion of this
power may present an obstacle to ohtuining approval of
the agreement from all intended member agencies.

(ther Debt Financing Authority. If desired or anticipated by the member

agencies, the agreement should address other debt financing authority of the
entity. A joint powers authority may issue bonds in order to purchase
obligations of local agencies or make loans to local agencies, but the
agreement must specify how these obligations are repaid. An entity may also
1ssue bonds in order to purchase or acquire, by sale, assignment, pledge, or
other transfer, any or all right, title, and interest of any local agency in and to
the enforcement and collection of delinquent and uncollected property taxes,
assessments and other receivables placed for collection on property tax rolls.
(Section 6516.6(a), (b)).
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Investment of Monev. The agreement should acknowledge the entity’s
entitlement to invest any money in the treasury that is not required for the
immediate necessities of the entity. (Section 6509.5).

Privileges and Immunities. The agreement should provide, as contained in the
enabling legislation, that all privileges and immunities from liability,
exemptions from laws, ordinances and rules, and benefits that apply to
officers, agents or employees of a public agency shall apply to the same extent
when performing dutics for the entity. (Section 6513).

Withdrawal of a Member Agency. Multi-member joint powers authorities
must map out what happens when a member agency withdraws from the
authority. These provisions should guard against (a) encouraging withdrawai
by making it easy and painless and (b) jeopardizmg the survivability of the
entity upon withdrawal of an agency. Theseobjectives are best accomplished
by eliminating — to the extent faimess and politics allow — any f nancial return
or reimbursement to withdrawing agencies. On the other hand, if the
“marnage’ is too permanent, it may not be possible to induce the parties to
agree m the first instance. One approach is to make withdrawal nommally
easy, but to require the withdrawing party to make acceptable arrangements to
address its sharc of any outstanding obligations at the time of withdrawal. It
may also facilitate approval of the jomt powers agreement by the intended
member agencies if the agreement provides that each member agency will be
given notice prior to the entity mcurting an obligation over a specified amount
and the ability to withdraw before the obligation is incurred.

Eractice Tip This section must be drafted with great care. especialiv
in cases where a member agency conlributes an asset of
significant value, such as when facifities are to be halt
on propertv owned by one of the membher agencies.

Approval/Amendment of Agreement, As ts tiue of all contracts, the parties

must approve and execute the joint powers agreement and each copy of the
agreement needs to be identical, (Section 6502, 6503). Obtaining approval of
identicat versions of the agreement can sometimes be difficult to accomplish
smce each member agency and its legal counsel may have its own ideas
concerning the contents of the agreement. It 1s sometimes a good idea to have
each legal counsel and legislative body approve the draft agreement in
concept before obtaining final approval. It is very frustrating to resubmit what
was intended to be a final version of the agreement to a legislative body
because one of the member agencics insisted on a change, no matter how
insignificant.

Logically, it would seem that if the principal contract requires approval by all
member agencies (and, likely, action by the legislative body of each), then
amendments to the agreement require such approval as well. The statute
provides no basis to delegate the power to amend a joint powers agreemcnt to
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less than all of the parties to the agreement or to representatives of the parties
other than their legislative bodies. Moreover, the legal limitations on the
power of legislative bodies to delegate would also appear to require this.

Yet this requirement may be very nearly impracticable when ajomt powers
agreement has numerous parties. Many such agreements purport to authorize
amendment by some super-majority, but less than all, of the member agencies.
Others purport to authorize the governing board of the joint powers authority
to do so. ®@ne creative solution to this tension between the unanimous action
of legislative bodies that the statute and the common law of contracts seem to
require and the need to facilitate amendments is reflected in language that
provides that an amendment takes effect when approved by 2/3 of the
legislative bodies of the member agencies and any member agency which fails
to approve an amendment within thirty days of that time is deemed to have
withdrawn. Whilc this seems an elegant solution, as discussed above, there
are very real problems associated with forced withdrawal, as well.

This may be a problem best solved by legislation. The Department may
determme to seek an amendment to the statute to allow very large joint
powers authorities, perhaps restricted to those with more than a specified
number of members, to mciude language authorizing amendments of the
agreement by something less than unammous action of the legislative bodies
of the member agencies.

Practice Tips

{. The cumbersome amendment process underscores the value of
developing a com prehensive, carefully craftedjoint powers
agreement ail the outset.

2. It is also necessary to send a notice of any amendment of a joint
powers agreement to the Secretary of State within 30 davs of the
effective date of the amendment. This notice is extremely
important if the joint powers authorify intends to issue honds.
Failing to file the amendment within the 30-day period is not fatal.
however, as the bonds can be issued once the amendment is filed.
(Section 6503.5).

Initial Formation Requirements/Considerations

Notice to Secretary of State. Most often the contractmg parties to a joint
powers authority intend to create a new govemment entity separate from any
of its member agencies. If the joint powers agreement creates such a separate
entity to administer the agreement, the new entity must file a notice containing
the name of each public agency that is a party to the agreement, the effective
date of the agreement. a statement of the agreement’s purpose or the power to
be exercised, and a description of the amendment or amendments made to the
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agreement, if any, with the Secretary of State within 30 days after the
effective date of the agreement or any amendment thereof. 7/ a JPA fails to
Jilethe required notice that agency may not issiwe any bonds or incur debt.
(Section 6303.5). As noted above in the practice tips following the discussion
on amendments, a similar notice must be filed each time the joint powers
agreement is amended.

e Public Agency Roster. Although the notices described above are filed with
the Secretary of State, they are not to be confused with the Secretary of State’s
Roster of Public Agency Filing even though much the same information is
sought in each case. If the joint powers agreement creates a separate entity, it
is prudent also to file for the Roster of Public Agencies to ensure the full
benefits of the shorter statute of limitations for the filing of claims under the
Goverrument Tort Claims Act. (Section 53051).

¢ No Incompatibility of Office Concems. If the new governing board of the
entity is comprised oi members of the fcgislative boards of the member
agencies, such appointments do not present issues of incompatibility of of fice.
The California Attomey General issued an opinion in 1995 that there was no
issue of incompatible offices when members of a city council served
simultaneously as members of a jJoint powers authority in which the city
participated to operate an airport. {78 Ops.Cal Atty.Gen. 60 (March 7, 1995)).
This opmion contains a good discussion of the concept of incompatible of fices
and the rationale for determining that the common law rule of incompatible
otfices is inapplicable to joint powers agencies.

¢ Bvlaws/Rules. The board’s formuiation of bylaws orrulesis extremely
efficacious at the outset as the new entity struggles for identity and stability.
These rules should set forth procedures and expectations goveming meetings,
board officers, committees and similar subjects.

o Conflict of Interest Code. The new entity should approve a contlict of interest
code at the earliest possible time and file it with the county if all member
agencies are located in the same county, or with the Fair Political Practices
Commission if one or more member agencies cross county lines. Effective
January 1, 2003, the Political Reform Act now requires that board members of
a new entity file disclosure statements even in advance of the entity’s adoption
of a conflict of interest code. {Section 87302.6; 2 Cal.Code of Regs. §18754).

CRITICAL ISSUES IN RELATIONSHIP BETWEEN
JOINT POWERS AUTHORITY ANDITS MEMBER AGENCIES

Debt Financing Anthority

The enabling legislation confers the power of, and details the requirements for, a joint powers
authority to issue revenue bonds exercising the authority described in Article 2 (Section 6540 et
seq.). The allowable purposes for the issuance of revenue bonds include paying the cost and
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expenses of acquiring or constructing a project, or conducting a program for such purposes as: an
exhibition, a coliseum, stadium, or sports pavilion, a public building, a regional or local putblic
park. an electrical energy facility, a hazardous waste or toxic substances treatment or disposal
facility, local streets, roads, and bnidges, facilities for the production, storage, or treatment of
walter or waste water, mass transit facilities, public works facilities, public heaith facilities,
criminal justice facilities, public libraries, etc. {Section 6546). Thus, if the JPA or its members
have the power to acquire, construct, maintain, or operate one or more of the specified projects,
revenue bonds may be issued. Thesc bonds may be issued to provide all or part of the needed
funding for the acquisition, construction and f nancing of the project, including incidental
expenses such as legal fees and bond interest. However, the bond proceeds may only be used for
the project that supported the bond issuance. (Section 6548).

The ability of a joint powers authority to employ debt financing is a signif cant and attractive
tool for three reasons. First, the power of a joint powers authority to issue revenuc bonls is
additional 1o the powers common o the parties to the joint powers agreement. (Section 6547).
A joint powers authority may issue revenue bonds even if one or more of its member agencies
does not possess that power individually. As the Califomia Supreme Court articulated in Rider
v. City of San Diego, (1998)18 Cal. 4th 1035, 1051, this power “does not derive from any power
of the contracting parttes to issue bonds,” but rather from state law.

Second. the Rider Court further reasoned that a jomt powers authority is ‘‘not subject to any of
the restrictions that would apply to the contracting parties” when issuing bonds pursuant to the
legislation. Thus. in a challenge to the issuance of bonds to construct improvements to a
convention center owned by the joint powers authority and operated by a member city, the Rider
Court held that voter approval requirements “that wiould apply if the city issued the bonds do not,
by thetr terms, apply to the debts of a jomt powers agency.” The Court reasoned that because the
power to issue bonds is an additional power conferred by legislation. the joint powers authority
was not subject to the state constitutional provision requiring cities to obtain a two-thirds vote
before incuning indebtedness m excess of annual income and revenue.

Third, the enabling legislation expressly provides that the revenue bonds issued by the entity, as
well as contracts or obligations entered into to carry out the purposes for which the bonds are
issued, does not constitute a debt, liability or obligation of any of the member agencics to tbe
joint powers agreement. (Section 6551). Thus, the member agencies to a joint powers authority
have statutory protection from liability of the entity ansing out of a revenue bond issuance.

Prior to a bond issuance, howcver, each member agency to the joint powers authority which
contracts to make payments to be applied to the payment of the bonds or insttuments of
indebtedness must enact an authorization ordmance, pursuant to Section 6547. This ordinance
must describe “in general terms the project, or projects, to be fiuxded by the revenue bonds, the
maximum amount of the bonds proposed to be issued, and the anticipated sources ofrevenue to
redeem the bonds.” A separate authorization is required for each proposed bond issue. Specific
wules attach to different types of projects. If a member agency does not have the statutory power
to enact an ordinance (as is true of school districts and some other special districts), Section
6547.2 empowers the governing body of the agency to enact the ordinance by a majority vote of
its members. Notice of enactment of the ordinance must be published within 15 days of adoption
to facilitate a referendum process.
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Dehts, Obligations and Liabilities of Joint Powers Authorities

In contrast to the manner in which the enabling legislation expressly insulates member agencies
from obligations of a joint powers authority related to the issuance of revenue bonds, the
legislation specifies that member agencies are jointly and individually liable for all other
obligations and liabilities unless the jomt povvers agreement provides differently. Section 6508.1
states:

[T]he debts, liabilities, and obligations of the agency shall be
debts, liabilities, and obligations of the parties to the agreement,
unless the agreement specifies otherwise. A paity to the agreement
may separately contract for, or assume responsibility for, specific
debts, liabilities, or obligations of the agency. (Emphasis added).

Section 6508.1, enacted in 1968, arguably conflicts with Sections 895.2 and 895 .4 in the
Government Toit Claims Act, which sections were enacted in 1963. The relevant portions of
Section 8935.2 states that:

Whenever any public entities enter into an agreement, they arc
jointly and severally tiable upon any liability which is imposed by
any law other than this chapter upon any one of the entities er upon
any entity created by the agreement for injury caused by a
negligent or wrongful act or omission occurring in the
performance of such agreement. (Emphasis added).

The Law Revision Commission Comments observe that this section makes member agencies to a
joint powvers authority jointly and severally liable to the injured party forany tors that may occur
in the performance of the agreement for which any one of the entities, or an entity created by the
agreement, is othenwise made liable by law. (4 Cal.L.Rev.Committee.Reports 801 (1963)).

Scction 895.4 then clarifies that as part of a joint powers agreement, member agencies 'may
provide for contribution or indemnification by any or all of the public entities that are parties to
the agreement upon any liability arising out of the perfoimance of the agreement.” The Law
Revision Commission Comments point out that Section 895 .4 allows public entities in a joint
powers authority to allocate financial responsibility among themselves “in whatever manner
seems most desirable to them.” (4 Cal.L.Rev.Comm. Repoits 881 (1963)). They further state
that Section 893.4 “*does net affect the right of the infured person (e recever the full amount of
his damages from any ene of the public entities under Section 895.2." (Emphasis added). (/d.;

When Section 895 et seq. was enacted, it seems clear that the Legislature mtended for member
agencies to be liable for torns of a jomt powers authority. According to accepted principles of
statutory construction, a later statute should “trump™ an earlier one on the same subject. This
would lead to the concluston that, despite Section 895 et seq., member agencies can shield
themselves from tort hability by the language of a joint powers agreement so specif ying because
Section 6508.1 was enacted subsequent to Section 895 ef seq. However, recent case law offers
the first glimpse of how the courts may address this statutory inconsistency, drawing the
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distinction that clear language in a joint powers agreement can protlect member agencies from
contractual liability, but not from tort liability.

In Tucker Land Co. v. State of California, (2001)114 Cal. App. 4th 1191, review dentied March
13, 2002, the Sccond District Court of Appeal affimmed that the constituents of Viountains
Recreation and Conservation Authority (“MRCA™), a Los Angeles-arca open space joinl powers
agency, were not jointly and mdividually liable for the conftractual obligations of that joint
powers author:ty pursuant to the language and intent of the joint powers agreement.

Tucker Land Co. {(““Tucker™) entered into a contract in 1992 to sell to the MRCA land that was
then the subjcct of pending litigation. Tucker tcndered the note and deed of trust to MRCA after
prevailing in the litigation ovcr the parcel of land. However, the MRCA in the interim had
purchased the property from the bankruptcy trustee for a much iower price and subsequently
f'led a rescission action against Tucker claiming failure to resolve the iitigation m a timely
manncr. Tucker cross-complained for anticipatory breach and the court held in favor of Tucker,
which was affirmed on appeal. Since MRCA refused to pay, Tucker sought a writ of mandate
ordering paymecnl of the judgment. In addiuon to the writ of mandate, Tucker also filed an
action sccking a declaration that the constituent members of the MRCA are jointly and
individually liable for thc obligations of the MRCA. Tucker did not prevail in thc lower court
proceedmgs. In appeal, Tucker contended that the Legislature intended that governmental
entities forming a JPA be separalely liable for the obligations of the JPA, or altemately liable
under the “alter ego™ theory. (7. at 1196). The court affirmed thc lower court’s dccision m
favor of the member agcncies.

Scction 15 of the MRCA Agreement stated that “no deby, liability, contract, obligation,
employec, or agent of the Authority or the Goveming Board shall be or constitute thereby a debt,
liability, contract, obligation, employee, or agent of the parties or any of them™ and “{n]o action
or omission of the parties or any of them shall be attributable 1o the Conservancy or the Districts,
1.e., the membcr agencies, exccpt as expressly provided in Section 13 ofthis Agreemcnt {relating
to tort liabiiity].” (Zd. at 1194). Thus, the agreement expressly protected constilient members
from bability that may otherwise flow from MRCA's liability pursuant to Section 5608.1.

Tucker argucd legisiative intent 1o hold member agencies responsiblc for the liability of a joint
powers authonity bascd upon Sections 895 and 895.2 in the Government Tort Claims Act, and
Section 970.8, which requires local public entities to have sufficient funds with which to pay
Judgments. The court rcasoned that Sections 895.2 and 895 .4 make clear that the Lcgislature
intended thal membecr entities of a joint powers authority be liable for the torts of the authority,
but was not convinced that these sections necessartly reflect legislative intent that member
entties are also liable for contractual obligations of the joint powers authority. As the court
noted, the “primary issue presented in this appeal is whether the constituent members of a Joint
Powers Agency . . . are liable for the contractual obligations of the JPA, where the joint powers
agreement specifies that they are not and does not provide for liability other than that of the
JPA™ (/d a1 1193). The court based its holding on a plain meaning interpretation of Section
6805 .1, reasoning that becausc “‘the agreement specif.ed otherwisc,” the member agencies were
not liable for the contractual obligations of the joint powers authority.
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The Tucker case is the only judicial statement thus far as to the liability relationship between
joint powers authorities and their member agencies. This decision offers comfort that member
agencies can protect against the contractual debts, liabilities and obligations of a joint powers
authonity through clear language in the agreement to that effect. The question remains whether
the same holds true for tort related liabilities and obligations.

Practice Tips

1. Include broad language in the joint powers agreement (o Section
63081 to cover insulation of member agencies from the debts,
liabilities and obligations whether thev sound in tort. contract or
otherwise.

2. Consider the inclusion of an indemnification runmngfrom the joint
powers authority to the member agencies. but draft the provision
carefully and narrowly to ensure that the joint powers authority's
ohligation is linated to claims and suits arising from tes
performance of activities and its exercise of powers oniy. The
indemnin' obligation should not extend to cover the actions of
member agencies.

3. Consider naming the member agencies &s additional insureds for
the commercial general and automobhile habtlity policies of the
Joint powers authority.

Delegation of Land Use Authoritv

When dralting a joint powers agreement, particular care must be taken regarding the language
delegatmg land use authority to the joint powers authority. [f member agencies wish. they may
delegate such authority to the jomt powers authority, but in doing so, they must understand that
they have ceded control to the newly created separate entity. This delegation extends to “any
power common to the member agencies™ including the power of eminent domain. Burbank,
Glendale, Pasadena Airport Authority v. Robert R. Hensler, (2000) 83 Cal.AppAlh 556,99
Cal.Rptr.2d 729.

In Hensler, the City Councils of Burbank, Glendale and Pasadena formed an airport authority to
acquire and operate the Burbank Anport (Auport Authority). Mr. Hensler owned a constiuction
company located adjacent to the airport’s western boundary. The airport authority began
condemnation proceedings and Mr. Hensler objected, arguing that the airport authority had no
power to exercise emment domain. The Court of Appeals ruled that a joint powers authority
may, given the correct language in the joint powers agreement, exercise eminent domain
authority delegated to it by the member agencies.

? Section 6562
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Section 37350.5 grants broad emincnt domain power to a city to acquire by eminent domain any
property necessary 1o carry out its powers or functions.” Section 6502 authorizcs cities, acting
together, to exercise eminent domain powers jointly. It provides “if authorized by their
legislative or other goveming bodies, two or more public agencies by agreement may jointly
exercise any power common to the contracting parties.” [t is not necessary that any power
common to the contracting parties be exercisedby each contracting party with respect to the
geographical area in which such power is to be jomitly exercised. Because Section 6500 defines
cities as public agencies and Section 6508 authorizes separate public entities to acquire property
and to sue and be sued in their own names, the court reasoned that cities could create a joint
powers agency and delegate eminent domain authority to it, provided the appropriate delegation
language is included in the joint powers agreement.

In Hensler, the joint powers agreement indicated that the individual member cities were entering
into the Airport Authority jomt powers agreement for the purpose of “acquiring, opcrating,
repairing, maintaining, improving, and administering the Burbank Airport.” The joint powers
agrccment recited that it was made pursuant to the provisions of Article I, Chapter 5. Division 7,
Titie 1 of the Government Code (Govenuncnt Code Section 6500 ct seq.) and declared that the
parties had created a public entity, the airport authority, that was separate and apart fiom the
parties. The agreement further stated that “each of thc [p]arties has the powers necessary to
accomplish the purposes of this Agreement. The foregoing purposes shall be accomplished and
thc common powers exercised m the manuer hereinafter set forth.™

The Powers and Duties section of the Airport Authority joint powers agrcement provided:

"[T]he Authority is authorized to do all acts necessary or convenient to the exercisc of the
aforementioned powers. including, but not limited to, the following ... to acquire real or personal
property including, without limitation, by purchase, lcase, gift, bequest, devise, gr the exercise of
the power of eminent domain pursuant to California Govermment Code Sections 6502, 37350.5
and 50470 {other than by the purchase of fee title to condemned real property zoned for
residential uses ...)" (Emphasis added .}

The Airport Authority joint powers agreement further stated, “It is intended that the Authority
will proceed to do ail acts necessary or desirable to accomplish the purposes of this Agreement.
Such acts may, but need not necessarily include, all or part of the following . .. (g) Conducting
any necessary or desirable studies to determine whether any development, repair, improvement,
renovation or reconfiguration of the Airport Facility should be undertaken and causing any such
development, repair, improvement, renovation or reconfiguration and any acquisition o{ property
by purchase, lease, qft, bequest, devise or exercise of the power of eminent domain pursuant o
California Government Code Section 6502, 37350.5 and 50470...” (Emphasis added.)

* Because Hensler mvolved acquisition for an airport, the court analyzed Government Code Section
5847¢ which specifically grants a city the power to acquire property by condemnatien for use as an
airport and Code of Civil Procedure Section 1240. 25 which specitically authorizes a local public entity
10 “acquire property by emment domain outside its territorial limits for ... airports ... if it is authorized to
acqurre property by eminent domam for the purposes for which the property is to be acquired.” (83
Cal.App.4™ at 562)
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Practice Tip It 1s important in drafting the joint powers authority
agreement te think carefully about the extent of
authority each of the members intends to delegate. The
joint powers awhority may not, in all instances, exercise
us land use powers in a manner that pleases each
member agency. Because land use decisions can be
controversial. it is important that the member agencies
be advised. at the time of adopting the joint powers
agreement, that these provisions may affect local zoning
regulations and {imit options of member agencies to
complain tf the land use decisions of the joint powers
aithortty are objectionable to individual member
agencies.

ADVISING THE JOINT POWERS AUTHORITY

Once created, the joint powers authority s a separate legal entity. Counsel for the joint powers
authority wiil be rcquired to advisc its board and staft on all legal issues which arise during the
authority's life. This position presents umque challenges for counsel because ot the potential tor
miscommurication and conftlicts between the member agencies, between each member agency
and 1ts representative to the board and between counsel tor the joint powers authority and
counsel for the membcr agencies.

Two of the most challenging issues faced by attorncys for the jomt powers authority are those
presented by thc Brown Act. Section 54950, et seq., and potential conflicts of interest.

Especially problematic are potential Section 1090 violations. Effective communication on these
issues, both with the member agencies’ representatives and the member agencies' legal counselis,
is important to avoid situations in which someone is left out of the information loop,
inadequately prepared to act on issues before the agency or receives conflicting legal advice from
the joint powers author:ty's counscl and member agency’s counsel.

Practice Tip In addition to the questions and concerns regarding
miscommunication and conflicts between member
agencies, their representative to the joint powers
authority hoard and member agencies’ counsel, the joini
powers authority s attorney must take care to avoid
creating his/her own problematic issues regarding
Section 1090 and incompatible offices. To avoid the
problem of an incompatible office, it is important to
include in the joint powers agreement, authorization for
counsel to one or more of the member agencies to serve
as counsel to the joint powers authority. This will not, of
course. ohviate the need 1@ comply with joint
representation conflicts provisions of the Rules of
Professional Cenduct, or the conflict of interest statutes.
(See discussion of Section 1090 Considerations.)
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Brown Act Considerations

As a separate legal entity, the joint powers authority will be required to comply with the Brown
Act, Section 54950, et seq. As such, it is required to conduct its business in public unless a
situation arises which would justify meeting in closed session. 1fclosed sessions are
contemplated, great care should be taken to ensure that the matter to be discussed qualities for
closed session.

During the life of a joint powers authority, there may be times when individual member agencies
will be at odds with one another. While the joint powers agreement must contain provisions for
dispute resolution, withdrawal of mdividual members and/or tetmmation of the joint powers
authority, the jomt powers authority’s attorney may be called on to advise when and how the
board can discuss these options. who can be present for those discussions and whether they may
occur in closed session.

If the dispute between member agencies poses a threat of litigation, a closed session may be
called. When this occurs, there may be a need to exclude representatives from the member
agency involved in the dispute with the joint powers authority. While there is no specific
reported case on point which allows for exclusion of a member representative of the joint powers
authority board, there is authority to exclude a council member from a closed session when that
council member has taken a position which is adverse to her city and to deny access to closed
session notes by a council member who is excluded from the closed session due to a financial
conflict of interest. These cases may be relied upon as authority to exclude a joint powers
authority representative from a closed session, DeGrassi v. City of Glendora, (1999) 207 F.3d
636 and to deny excluded members access to closed session material and records. Humilton v.
Los Gatos, (1989) 213 Cal. App.3d 1050.

In DeGrassi, a member of the Glendora City Council sought indemnity for attomeys’ fees and
damages from city oificials and private parties for alleged civil rights violations. The 9" Circuit
Court of Appeals held that exclusion from a closed session called to discuss herrequest for a
defense was appropriate although it did infringe upon Ms. DeGrassi's First Amendment speech
rights. I[n authorizing exclusion of an elected representative, the court balanced the need for a
public entity to engage in frank and open communication with its legal counsel versus a public
official’s right to free speech pursuant to the First Amendment. The coutt held that Ms.
DeGrassi was properly excluded from the closed session because of her status as a potential
litigant, not bec'ause of her viewpoint. In so holding, the court cited to Pickering v. Bourd of
Edycarien (1968) 391 L.S. 563, 570, 88 Sup. Ct. 1731, 20 L.Ed.2d 811, finding a suftficiently
great interest tn confidentiality ovendes a public employee's First Amendment Rights. The
court determined that the exclusion of a public official from a closed session presented only a
“minor intrusion” on the right to speak because the public official stiil retains a right to speak out
in public or directly with other members of the council.

DeGrassi also asserted that as a public offcial, she possessed First Amendment rights that were
independent of those as a citizen. The court acknowledged that restvictions on a council
member’s attendance at meetings or limitations on the opportunity to address matters of public
concern might infringe upon a public official’s First Amendment right to *‘uninhibited, robust
and wide open debate on public issues’” but DeGrassi’s issues were “‘essentially self interested
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with no public import,” and therefore not a matter of public concern. Sce Roe v. City and County
of San Francisco (9" Cir. 1997) 189 F.3d 578, 584-85, and Connick v. Meyer (1983) 461 LS.
138, 103 Sup. Ct. 1684, 75 L.Ed.2d 708. Because DeGrassi's speech did not relate to issues of
policy or to any matter of political, social or other concern to the community, exclusion from the

closed session was appropriate.

While PeGrassi involved First Amendment questions, the issue of access per the Brown Act was
discussed in Hamilton. Robert Hamilton excused himself from a closed session at which the
Town Coimcil discussed pending and anticipated litigation regarding a downtown parkimg
assessment district. Councilmember Hamilton owned property within the district and so recuscd
himself from thc closed session, After the closed session, he requested copies of the closed
session tape. The Town refused and he filed a writ The trial court held that Hamtlton had, due
to his conflict and recusal, no greater r:ght to closcd session material than any member of the
public. The Court of Appeal agreed. In denying access to the material, the court reasoned:

“To perrmt a financially interested council member to be privy,
uimecessarily, to confidential information which might affcct his
busincss interests gives the appcarance of impropricty. In our
soctety, information is power. The council mcmbermightuse the
confidential information to his advantage personally, or he might
disclose the inf oimation improperly to others interested in the
dccision. Furthermore, the disqualified member’s mere presence,
or knowledge thereafter, might also subtly tnfluence the dccisions
of other council members who must maintain an ongoing
relationship with him." {213 Cal.App.3d. at 1058.)

Practice Tip While these cases involve a city ceuncil member
excluded from a closed session and denied access to
related materials, they stand for the pre position that a
member of a governing board who has taken a legal
position which is adverse 1o the authority on belralf of
his’her member agency, may be excluded from a closed
session and denied access to material when discussion
of the dispute with the member agency is undertaken.
Exclusion of representatives from these member
agencies Is essential re allow for an open and frank
discussion of the issues and potential exposure of the
jeint powers authority to litigation.

Joint Pewers Authority Board Members Fiduciarv Duty te the Authority

During the life of a joint powers authority, its board will be called on to discuss and adopt
programs that may not be advantageous to all member agencies, but which are necessary for the
opcration ofthe joint powcrs authority. The joint powcers authority’s attorney may be called on
to remind the member agency representatives, especially during these times. that they have a
f.duciary duty to the joint powers authority. In this circumstance, if a representative heeds this
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advice and votes his/her conscience, will that vote be valid and binding when it docs not comport
with thc direction given to the representative by his/her member agency? The answer is *'yes.”

Board members of a joint powers authority may cast votes which are inconsistent with positions
taken by the agencies they represent on the joint powers authority board. This precise situation
arose and was addressed by thc California Attomey General in Opinion No. ¢0-708, issued
December &, 2002. In that instance. the County of Ventura and the cities of Ojai, ®@xnard, Port
Hueneme and San Buenaventura formed a joint powers authority known as the South Coast Arca
Transit (SCAT). One of the city representatives on the SCAT board voted to approve
expenditure of funds despite the fact that this expenditure was inconsistent with the position
taken by that member’s city council. In concluding that the vote was valid, the Attomey Gcneral
indicated that Section 6500-6599 authorizes establishment of a jomt powers agrcement to create
a separatc entity responsible for the administration of the joint powers agreement. The joint
powers authority board sits as a separate and distinct public agency governing body. While the
SCAT board member's own city council had taken a dif ferent position on the proposed
expenditure, that decision did not, n any way, liinit the ability/discretion of the joint powers
authority board mcmber to cast his vote because the Joint Exercise of Powers Act does not
contain provisions which require appointed members to vote as directed by their city councils.

[n reaching this conclusion, the Attomey General cited K arbuch v. EI Pueblo de Los /Angeles,
etc. Com. {1971) 14 Cal. App.3d 828, 834 in which the court held that a joint powers agency
board member was cntitled to exercise discretion in voting in a manner similar to that of his or
her city council.

The opinion noted that generally, a dircctor of a joint powers authority will vote in accordance
with thc position taken by his or her appointing agency, but in the instance where a board
member fails to do so, it is left up to the appomting power to *‘cnsure compiiance with its
wishes.” While a contrary vote may result in removal of the joint powers authority board
member by the original appomting authority, it will not affect the validity of the vote itself.

Practice Tip  This Attorney General opinion has implications which
should be considered in drafting the joint powers
agreement. In the SCAT agreement, appointments to
the joint powers authority board of directors were “at
the pleasure"” of the member's city council. The
member agencies’ city councils were therefore lefi with
complete control over timing of the appointment and
removal of each of their representatives to the joint
powers authoritv board of directors. While this type of
appointment,;removal provision is common {n joint
powers agreements, a provision that allows for removal
at onlv specific times or for specific reasons may
provide more stability for the authority board and
ability of individual board members to appropriately
exercise their fiduciary duties when voting on joint
powers authority programs.
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Section 1090 Considerations

Some of the most intellectually challenging issues faced by joint powers authority attomeys arise
when conflict of interest concems are expressed. Caution must be exercised to adequately assess
all potentiai statutory and common law conflicts when these questions are posed to counsel.
While this paper does not contain an exhaustive discussion of conflict of interest issues, a general
discussion of Section 1090 is mcluded because a joint powers authority presents fertile ground
for these conflicts for board members and counsel.

Section 1090 is the common law conflict of interest standard which prohibits self dealing by
public officials. Section 1090 prohibits public officials or employees from having financial
interests in contracts made by them or any governing board on which they sit. Sec Berca

v. Woodlund (1899) 125 Cal.App. 19, 57 P. 777. Section 1090 covers board members, officers,
employees and consultants of a public entity and applies to conduct of a public official in the
making of a contract, including preliminary discussions, negotiations, compromises, reasoning,
planning, drawing of plans and specifications and solicitation for bids. Milibrae Association for
Residentsd Swvival v. Cuy of Millbrue (1968) 262 Cal. App.2d 222, 69 Cal.Rptr. 231.

Section 1090 applies to a jJoint powers authority in two situations. First, if a joint powers
authority board member is financially interested in a proposed contract. the jomt powers
authority may not enter into the contract regardless of whether or not the member representative
participates in or abstains from the actual decision. Thompson v. Call (1985) 38 Cal.3d 666. 649,
214 CalRptr. 139, cert. denied (1986) 474 U.S. 1057, 106 S.Ct. 796. Second, if a joint powers
authoriity employee has a financial interest in a proposed contract with the joint powers authority,
the authority may not enter into the contract if that employee’s responsibilities are germane to
the formation of the contract. Frasier-Yamor Agency. Inc. v. Cousty of Del Norte (1977) 68
Cal.App.3d 201, 137 Cal.Rptr. 82, Cal. Opinions of the Attorney General 126, 129 (1999). If the
joint powers authority enters into a contract in which a member representative or employee with
relevant responsibilities has a financial interest, the contract is void. Per Section 1092, the joint
powers authority employee and board representative may be prosecuted both civilly and
criminally for violation of Section 1090.

Section 1090 applies whether the financial interest of the member representative or employee is
direct or mdirect. People v. Deysher (1934) 2 Cal.2d 141, 146,40 P.2d 255. But reinote
interests in a contract do not create a conflict ifthe member representative or employee discloses
his or her financial interests, abstams from influencing or attempting to inf.uence members of the
authority body in the making of the contract and the authority board authorizes the contract in
good faith by a sufficient vote gathered without counting the vote of the party with the remote
interest. Section 1091. Further, the act provides that there are certain non-interests as
enumerated in Govenunent Code Section 1091.1.

When Section 1090 has been violated, seriious penalties may be imposed. The maximun fne for
a willful violation is a felony conviction and a fine of $1,000 or impiisonment in state prison.
Additionally, the official is forever disqualilied from holding any office in the state. See Section
1097. A violation of Scction 1090 is subjectto a three-year statute of limitations. which is tolled
until the violation is discovered. Califormia Penal Code Section 801, 803(c).
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The analysis required by counsel whcn a potential Section 1090 issue arises is critical and often
brought to the attorncy’s attention at the last minute. When representing a joint powers
authority, Section 1090 questions present complicated fact pattemns to be puzzled through, smce
the joint powers authority board members and employees may also sit on the [egislative body ef
or be employed by one of the member entities. The Califommia Attomey General has issued two
opinions in the last three years regarding potential Section 1090 violations by members of
governing boards of joint powers authorities. These opmions are instructive for authority
counsel in providing Section 1090 advice.

In an opinion issued on March 3, 2002. the Attorney General opined that a city council could
lawfully enter into a development agreement with a joint powers authority where one of the
city’s planning commissioners advised the city council withrespect to the terms of the
development agreement and that commissioner’s spouse served as the city’s representative on
the joint powers authortty. (85 Ops.Cal Atty.Gen. 34 (March 6, 2002}).

The city council in that instance intended to cnter into a development agreement with a joint
powers authority pursuant to Section 65864-65869.5 to expand its airport. The Attorncy (eneral
opined that the city council could execute the agreement under these circumstances without
concern for Section 1090 even though devclopment agrcements would fall within the terins of
Section 1090 and the planning commissioner’s advice would fall within the definition of
“making of the contract.” No Scction 1090 problem cxisted because there was no “‘requisite
financial interest” on the part of the city’s planning commissioner who received no compensation
for serving on the planning coinission. The Attorney General additionally noted that the
commissioner’s spouse was compensated as the city's representative on the govering board of
the joint powers authority, but there was “simply no financial interest” in the underlying
development agreement by etther spouse. The only compensation received by the spouse was
{or representing the city’s interests on the joint powers board. Bccause both spouses had been
appointed by the city to “further the best interests of the city,” there was no “private gain” to be
realized by either that would cause the planning commussioner to have “‘divided loyalties™ in
rendering advice to the city council.

®n May 3, 2002, the California Attorney General issued a second opinion regarding joint powers
author tties and 1090 issues (85 Ops.Cal. Atty.Gen. 87 (May 3, 2002)). The cities of Burbank,
Glendale and La Canada-Flintridge entered into a joint powers agreement creating the Verdugo
Workforce Investment Board (hereinafter WIB). The purpose of the WIB was to administer a
federal program providing job fraining sctvices in the member cities. The joint powers
agreement provided that Glendale’s employees would inanage the service provided by the WIB.
The city manager for Glendale was authorized to execute all WB contracts with privatc vendors.
A newly elected menber of the Glendale city council had, prior to his election, contracted with
and provided services to the WIB. The question asked of the Attorney General was whether or
not the WIB could continue to contract with this newly elected city council member, given his
official relationship with the Burbank City Manager. The Attorney General concluded that it
could. In so finding, the Attorney General opined that the purpose of 1090 was to “remove or
limit the possibility of any personal influence, eithcr directly or mdirectly, which might bear
upon an ofticial’s decision, as wcll as to void contracts which are actually obtained through fraud
or dishonest conduct.™ In this instance, the new contract would not be “made” by the city
council member in his ofticial capacity but rather only in his privatc capacity because the city

19 1027140l



council did not review, considcr, approve, administer or monitor the performance of any WIB
contract. Thecity council would notbe involved in attempting to influence the WIB in any way
concermng the development, negotiation, execution or perfoimance of the contract. In light of
this, the Attorney General found that the proposed contract would not be “*made” by the city
council for the purposes of Government Code Section 1390. The result, of course, would not be
the same if this councilmember were selected by the Burbank City Council to represent that city

onthe WIB.

The Attorney General rejected the argument that the joint powers authority contracts were made
by the city council because the Glendale city manager executed them. The joint powers
agreement gave the city manager the power and ability to execute the WIB's contracts. The
WIB Board approved those contracts and therefore the city manager’s execution of the contracts
was a ministerial act on behalf of the WIB, not the city council. The Attorney General found
support for this determination in reviewing two prior opimons. In 57 Ops.Cal. Atty.Gen. 458
{September 17, 1974), the Attorney General had earlier concluded that a county purchasing agent
with independent authonty to enter into contracts could execute a contract with a county
supervisor for goods or services without violating 1090 since the board of supervisors would not
be participatmg in the making of the contract. In 21 @ps.Cal.Atty.Gen. 90 (March 4, 1953), the
Attomey General concluded that a city treasurer could deposit funds in a bank m which the city
council member was a stockholder and director. The Attorney General indicated that the
significant fad in each of these situations was the independent status of the party contracting on
behalf of the govertunental agency.

As these opinions demonstrate, a careful revicw ol'the specitic facts presented to the joint
powers authority attomey is absolutely essential when Section 1090 issues arise.

As indicated earlicr, potential problems regarding Section 1098 are not limited to joint powers
authority board members. Caution should also be exercised in this area by joint powers authority
employees, including counsel.

In Septembcer 2002, the Fifth District Court of Appeal 1ssued the opinion in People v. Grass
(2002) 101 Cal App.4™ 1271 regarding a Section 1090 violation by an attorney for a joint powers
authonty. This case should be reviewed carefully by attoreys representing joint powers
authorities, cspecially if counsel also represents one of the member agencies.

Gnass involved a grand jury indictment of a city attorney for alleged violations of Section 1090
arising from his participation as counsel for a joint powers authority. Gnass was a contract city
attorney. In 1990, his city entered into a joint powers agreement with its own redevelopment
agency to create a Public Financing Authority with power to issue bonds to fund capital
improverment projects within the city. Several years later, the city was approached with an offer
to participate m the formation of a new joint powers authority to issue Mello-Roos pooled bonds
under the Govertunent Code provisions cited above. The city's Public Financing Authonty
eventually participated in six new joint powers authorities formed to issue Mello-Roos pooled
bonds. City Attomey Gnass served as counsel for the city’s Public Financing Authority and as
disclosure counsel for each of the Mello-Roos joint powers authorities. These were so-called
“roving” Mello-Roos bond pools which funded programs unrelated to the agencies which had
formed the JPA and, in some cases involved questionable real estate ventures hundreds ofniles
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from the member agencies. The member agencies formed the joint powers authorities solely for
the administrative fees paid to them in conjunction with the issuance of debt. In his role as
Mello-Roos disclosure counsel, Gnass received S185,000 and his law fira received an additional
$58,750. The city’s Public Financing Authority received between $500-800,000 for its
participation in the Mello-Roos jomt powers authorities.

A ten-count indictment was issued alleging that Gnass violated Section 1090 because he had a
financial interest in a contract made in his of ficial capacity. The district attomey argued that
Gnass uscd his position as city attomey to convince the city’s Public Financing Authority to
enter mto the agreements for the Mello-Roos jomt powers authorities, and then to hire him to act
as disclosure counsel on the bond issues.

While the appellate court ultimately upheld the dismissal ofthe indictments because improper
instructions were given, the case contams a detailed discussion of the analysis to be employed
when determining whether or not a public official has violated Section 1090. This analysis 1s
instructive for counset who may be called on to advise joint powers authority board members or
statfwhcther a Scction 1090 problem exists.

The first question askcd by the court was whether or not the city attorney was acting in his

of ficial capacity when he advised the city’s Public Financing Authority with regard to the Mcllo-
Roos joint powers agreements. The court concluded that he was acting in his of ficial capacity
when rendering this advice.

The sccond question asked by the court was whether or not Gnass had "made’ the joint powers
agreements. The court noted that preliminary discussions, negotiations, compromiscs, rcasoniny,
planning, drawing of plans and specifications and solicitation of btds are ail part of the making of
a contract for purposes of Section 1090. Having made this determination, the court concluded
that Gnass was in a position to exert “‘considerable influence" over the decisions of the city's
Public Financing Authority to join the Mello-R oos joint powcrs authorities and that he probably
did exert his influence. The court further concluded that this would have been consistent with
his rolc as the city’s Public Financing Authonty attorney and did not in and of itself necessarily
“import an improper motive on his part.”

The third question askcd by the court was whether or not Gnass was financially interested in the
joint powers agreements. In analyzing the evidence in this regard, the court notcd that the
certainty of a financial gain is not necessary to create a conf.ict of interest. The purpose of
Section 1090 is to remove or limit the possibility of any personal influence, either directly or
indirectly, which might bear on the of ficial’s decision. Forbidden interests extend to
“expectations of benef t by express or implied agreement and may be inf erred from thc
circumstances.” ({d. at. 326) Applying this reasoning, the court found that it was reasonable to
conclude that Gnass had a financial interest in the joint powers agreements. The court found that
even if there was no understanding, that he would eventually be htred as disclosure counsel for
the Mcllo-Roos joint powers authorities, or couid be if he wanted the job, he might have becn
“tempted to foster that possibtlity by ingratiating himself with whomever would be making the
dccision.”
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Having concluded that the city attomey had a financial interest in being appointed as disclosure
counsel for the Mello-Roos joint powers authonity, the court then asked whether or not that
interest became a “non-interest” pursuant to Section 1891.3 by virtue of Gnass” disclosure of this
situation to the city’s Public Financing Authority.4 The trial court had concluded that in his dual
role as attomey for the city's Public Financing Authority and as disclosure counsel for the Mello-
Roos joint powers authorities, Gnass did not have a prohibited conflict so long as he disclosed to
the city’s Public Financing Authority that he was also working as disclosure counsel to the
Mello-Roos joint powers authority. The Court of Appeal disagreed with this interpretation of
Section 1891.5(a)(9), both as a matter of logic and statutory construction, The Court of Appeal
concluded that Gnass’ conflict of interest, if any, existed before the Mello-Roos joint powcrs
authority was created because if created, he might be hired as disclosure counsel. The court
found that it was the employment contract as city attomey that created the requisite financial
interest, not the conflict. Section 1091.53(a}(9) allows for a financial interest to be deemed a
“non-interest” if the contracts under consideration are between two public agencies.” Since the
conflicts 1n question did not arise in connection with a contract or proposed contract between the
city’s Public Financing Authority and a Mello-Roos joint powers authorities, Section
1091.5(a)(9) did not apply.

While the court held that the evidence was sufficient to establish probable cause to believe the
city attomey had been acting in his of¥icial capacity when he advised the city's Public Financing
Authority regarding the Mello-Roos joint powers agreements under which he was hired as
disclosure counsel, that the evidence demonstrated that he had a financial interest in the Mello-
Roos jomt powers author: ties, that he became the disclosure counsel and was paid in that
capacity, the appcllate court upheld the tnal court’s granting of a motion to set aside the
indictinents duc to a failure to properly instiuct the jury on the issue of whether or not he acted
*knowingly and willfully "™

This case is an unportant one for joint powers authority attomeys due to its discussion of Section
109¢ violations which may arise if an attorney serves in a dual capacity when advising joint
powers authorities.

“ Section 1091.5(a)(9) provides: (a) An officer or empleyee shall not be deemed to be interested in a
contract 1t his or her mterest is any of the following: [1] ... [1] (9) That of a person rcceivimg salary, per
diem, or reimburscment for expenses from a govemment entity, unless the contract dircctly mvolves the
department of the government entity that emnploys the oftficer or employee, provided that the interest is
disclosed to the body or board at the time of consideration of the contract. and provided further that the
interest is noted in its official record.”

* As an example, an emnployee of public agency A is a board member of public agency B. A coaflict
might arise 1f agency B considered a contract with agency A. See Grass at page 1303,

"To impose crimmal liability for violation of Section 1090. it must be proved that a public official or
employee acting in his official capacity lenowingly and willingly made, or caused to be made, a contract
in which he or she had a financial interest. “Willfully” has been defned as purposefully making a
contract in which an official is financially interested “Knowingly" means that there is a reasonable
likehhood that the contract imay result m a petsonal tinancial benefit. Sec Grass 101 Cal. App.4th at
1305,
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Practice Tip  While the facts in Gnass were egregious, they do raise the issue of
whether a city attorney should represent a joint powers authori®y in
which her or his city is a member. Many city attorneys do act in this
dual capacity and there is no direct authority on the point. If the city
attorney of a potential member agency is reviewing a joint powers
agreement and there is a possibility or even likelthood that the city
attorney will become legal counsel for the joint powers authoriiy,
thought should be given to retaining independent counsel to review
and advise the city council on the joint powers agreement. ®nce the
joint powers authoriiy is established. the attorney should employ
independent counsel to draft agreements between his or her member
entity client and the joint powers authority in order to insure that no
Section 1090 violations occur.
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JOINT POWERS AGREEMENT

THE STATE WATER CONTRACTORS OPERATING AUTHORITY

This Agreement is made and entered into by and between the Califomia public
agencies that have contracts with the State of California, Department of Water Resources,
for water supplies made available by the State Water Project which are parties signatory
to this Agreement. These public agencies are sometimes referred to herem as “Parties”
and/or *Members."

RECITALS

WHEREAS, California Govenmient Code Sections 6500, er sec;., provide that
two or more public agencies may by agreement jomtly exercise any power common to
the contracting parties; and

WHEREAS, the Parties to this Agreement each have and possess the power to
acquire, construct, operate and maintam works and facilities for the development,
transmission and use of water resources and water rights including, without limitation,
works and facilities to divert, store, pump, treat, transport and deliver water and to
operate power facilities incidental to such pumping and deliver of water and to contract
with the United States, the State of C alifomia, municipalities, districts and p ublic and
private corporanons in the construction and operation of works and the provision of
services for the purpose of conserving, providing and transporting water for benef: cial
uses; and

WHEREAS, the Parties to this Agreement desire to join together for the purpose

of contracting with the State of California, Department of Water Resources, for the



provision of services to and the operation and maintenance of various portions of the
State Watcr Project by this Authority:
NOW, THEREFORE, it is agrced by and between the Parties hereto as follows:
Article |
Definitions

Section 1.1 Definitions: As nsed 10 this Agreement, unless the context requires
othcrwise, the meaning of the temms set forth below shall be as follows:

(a) “Authority” shall mean the State Water Contractors Opcrating Authority
created by this Agreement.

(b) “Board of Directors” or “Board™ shall mean the goverming body of the
Authonty as established by Atticle 6 (Board of Directors) of this Agreement.

(c) “Contractor™” or *"State Water Contractor” shall mean any public agency
contracting with the State of Califomia for a Water Supply Contract, or any public
agency assignee of rights under such a contract.

(d) “Department” or “DWR" shall mean the Department of Water Resources
of the State of Califormia.

(c) “Law™ or “the Law" shail mean the Joint Exercise of Powers Act. bemg
Articles T and 2 of Chapter 5 of Division 7 of Title 1 of the California Government Codlc
(Sections 6500, e seq.).

(t) “Vaximum Annual Entitlement™ shall mean the maximum annual
entitlement specified m the Contractor's Water Supply Contract.

(8) “Member" shall mean any Contractor that becomes a signatory to this

Agreement.
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(h) “Project Agrcement” is an agreement of the type specified in Scction 4.3
(Spccific Projects).

(i) “Specific Project” has the meaning set forth in Section 4.3 (Specific

Projccts).
0) “State” shall mean the State of Califormia.
(k) “State Water Contractors” shall mean the nonprofit mutual benef't

corporation of State Water Contractors.

{n “State Water Project,” “Project” or “SWP" shall mean those project
facilities defined in the respective Water Supply Contracts of Contractors.

(m)  “Treasurer:Controller” shall mean that person, designatcd by the Board of
Pirectors, v/ho is to perform the dutics of the Treasurer and Auditor-Controller of the
Authority as requircd by law and as directed by the Board of Directors.

(n) “Water Supply Contract™ or "Contract™ shall mean the respective Contract
for a water supply bchvcen cach Contractor and the State, madc pursuant to the
Califormta Water Resources Development Bond Act, as amended (Water Code Sections
12930, er seq.), and any amendments to such Contracts.

Article 2

Creation of the State Water Contractors Operating Authority

Section 2.1 Creation: There i1s hereby created pursuant to the Law, a public

entity to be known as the "“State Water Contractors Operating Authoiity,” which shail be

an agency or entity which is separate from the Parties to this Agreement.



Article3

Term of Agreement

Section 3.1 Term: This Agreement shali become effective on the datc on which

the General Manager of the State Water Contractors certif cs that it has been executed by
ten or more Contractors that have a combined total of seventy-five percent (75%) of the
Ma.ximum Annual Table A Amount of all Contractors.

Article 4

Purposes and Powers

Section 4.1 Purpase: The purpose of this Agreement is to provide for the joint

exercise, through the Authonty, of powwers common to each of the Parties, as descr.bed
the Recitals above, to provide services to and to operatc and maintain, through contracts
with the State, portions of the State Water Project and to acquire, construct, own, opcratc,
maintain and replace other facilities appurtenant thereto. to acquire water and water rights
and to do all acts related or incidental thcreto, cither by the Authority alone or in
cooperation with the State, the United States or other entities, in ordcr to provide for the
development and delivery of water from the State Water Project to Contractors.

Section 4.2 Powers: The Authority shall have the power to exercise any power

common to all of the Parties as authorized by the Law and is hereby authorized to do all
acts necessary for the cxcrcisc of these common powers, includmg, but not himited to,
any of the following;

(a) To make and enter into contracts;

{b) To incur debts, liabilities or obligations;,



(c) To acqutre, by eminent domain or otheraise, and to hold and dispose of
property necessary to the full exercise of its powers;

(d) To contract for the scivices of engineers, attomeys, technical specialists,
financial consultants, and separate and apart therefrom, to employ such other persons as it
deems necessary;

(e) To issue bonds, notes and other indebtednesscs, and to enter into leases.
installment sale and installment purchase contracts, all as provided for in Section 11.8
(Issuance of Bonds, Notes and Other [ndebtedness).

) To apply tor, accept and receive state, federal or local licenscs, permits,
grants, loans or other aid trom any agency of the Umted States of America, the Statc or
other pubiic or private entities necessary for the Authority's full cxcrcise of its powers;

(g) To pertorm all acts necessary or proper to cairy out fully the purposes of
this Agreement; and

(h) To the extent not heremafler specifically provided for, to exercise any
powecrs in the manner and according to the methods provided under the laws applicable to
the Coachella Valley Water District.

Section 4.3 Specific Projects: Except for investigations, studies and mattcrs of
general administration, the A uthority shall function through agreements with the State
Department of Water Resources, Members and others providing for the Authornty to
imdertake Specific Projects, including but not limited to, thc operation and maintenance
of portions of the Statc Water Project and acts rclated or incidental thereto to implement
Spccitic Projects. A Specitic Project may involve all orless than the Members of t he

Authority, provided that no Member shall be required to be involved in a Spccific



Project, as a Member of the Authority, involving less than all of the Members of the
Authority without its approval. The details of each Specific Project involving less than all
the Members shall be set forth in a Project Agreement executed by thc participating
Members. The Board of Directors of the Authority shall have the authonty to disapprove
Specific Projcct Agreements upon determination that the Project Agreement has specif c,
substantial adverse financial impacts upon Members not executing the Specific Project
Agreement. If a Specific Project is to bc undertaken (or less than all of the Members of
the A uthornty, the M embers i mending t o p articipatc i n that Specific Project shail each
appoint a representative to a project commiittee to develop the Projcct Agreement for that
project. The Project Agreement shall set forth the duties, obligations and voting rights of

the Members participating in the project.

Article 5
Members
Section S.1 Membership; Each Contractor that posscsscs the powers described in

the Recitals and in Section 4.2 (Powers) of this Agreement that executes this Agreement
and any addenda, amendments or supplements thereto, and which has not, pursuant to the
provisions hereof, withdrawn from this Agreement shall be a Member of the Authonity.
Any Contractor that executes this Agreement that does not possess such powers or who
ceases to have such powers or who is subsequently determined not to have such powers
shall be incligible tor Membership in the Authornty.

Section 5.2 Classification of Y{lembers: The Authority shall havc cight classes of

Members, as follows, with no Contractor holding a membership in more than one class:



(@) Class 1

Those Feather River and North Bay Aqueduct Contractors, entitled to delivery of
SWP water noith of the Belta, or along the North Bay Agqueduct which are signatories to
this Agreement.

(b) Class 2

Those South Bay Aqueduct Contractors entitled to deliver of SWP water along
the South Bay Aqueduct which are signatories to this Agreement. |

() Class3

Those San Joaquin Valley Contractors entitled to delivery of SWP watcr within
the San Joaqum Valley, except the Kern County Water Agency, which are signatonries to
this Agreement.

{dy Class4

The Kem County Water Agency. if it is a signatory to this Ayreement,

(¢)  Class5

Those Coastal Aqueduct Contractors entitled to deliver of SWP water along the
Coastal Aqueduct downstream of the Dewil’s Den Pumpmg Plant which are signatories to
this Agreement.

()  Class 6

The Metropolitan Water District of Southem California, il it is a signatory to this

Agreement.



{g) Class 7

Those Southern Califomia West Branch Contraclors entitled to delivery of SWP
water along the West Branch of the Califomia Aqueduct, exccpt The Metropolitan Water
District of Southcm Califomia, which arc signatories to this Agreement.

(h)  Class8

Those Southem Califorma East Branch Contractors entitled to delivery of SWP
water along the East Branch of the California Aqueduct, except The Metropolitan Water
Dastrict of Southermn Califomia. which are signatories to this Agreement.

Section 5.3 Admission to ¥Membership: Any Contractor that has not executed

this Agreement on or before 1ts effective date shall be admitted to membership upon the
approval ot the Board of Directors. the payment of any appiicable fees and charges and
(tpon becoming a signatory to this Agreement.

Section 5.4 Meetings of Ylembers: Meetings of *Members shall be held at such

locations in the State of Califorma as may be designated from rnime to time by the Board
of Directors. Each Member shall appoint a representative and an alternate to represent
and vote for the Member at all meetmgs of Members and mcetings of classes of
Members. Each representative (or altemmate) shall have the voting r.ghts provided for in
Section 5.12 (Voting).

Section 5.5 Regular Annual Meeting: The Members shall meet annually during

the first quarter of each year, at a time and place set by the Board, or at such other times
as may be determined by the Board, for the puipose of transacting such propcr business
as may come before the meeting, including the meeting of classes required pursuant to

Section 5.7 (Meetmgs of Classes) for the purpose of holding the election of Directors. If



the clection of Directors does not occur at any such mecting of the Members, the Board
shall cause the election of Directors to be held at a special meeting of the classes called
and held as soon as it is reasonably possible after the ad journment of the regular meeting
of the Members. 1f the date fixed for the regular meeting of Members falls on a legal
holiday specified in Section 6700 of the Govcrnment Code, such meeting shall be held at
the same hour and place on the next succeeding full business day.

Section 5.6 Special Meetings of Members: Special meetings of the Mcmbecrs

shall be called by the Board of Directors and held at such times and places within the
State of California as may bc ordered by action of the Directors. Iiive percent or more of

the Members may also all special meetings for any puipose.

Section 5.7 Meetings of Classes: Meetings ot a class of Members may be called

by any Mcmbecr of that class and held at such times and places within the State of
Calif ornia as seiected by such Member for any purpose, including the purposc of voting
on the removal of a Birector selected by that class pursuant to Section 6.7(h) (Removal of
Dircctors without Cause) of this Agreement. The remaimng provisions of this Agreement
shall apply to the extent practicable, to such spectal meetings of classes of Members.

Section 5.8 Notice of Meetings: Except in the case of emergencies, written notice

of every meeting of Members and of every meeting of classes ol Members shall be either
personally delivered or mailed by First Class United States mail, postage prepaid. to each
Member, at least seven (7) days before the date of the meeting. The notice shall state the
place, date and time of the meeting. In the case of annual meetings, the notice shall state
those matters which the Board of Directors. at the time that notice was given, intends to

present for action by the Members. In the case of special meetings, the notice shall




include the subject or subjects of the meeting. The notice of any meeting at which
Directors are to be elected shall includc the namcs of all those who are nominees at the
time the notice is given to the Members.

Section 5.9 Gtugrum: A quorum of any meeting of Members or of any meeting of

a class of Members shall consist of a majority of the Members or the Members of that
class on the date the meeting is held. Except as otherwise provided m this Agreement,
every act or decision made by a majority of the Members present at a meeting duly held
at which a quorum is present is the act of the Members. The Members present at a duly
called or held meeting at which a quorum is present may continue to transact business
until adjournment notwithstanding the withdrawal of enough Members to leave less than
a quorum, if any action taken, other than ad joummcnt, is approved by at least a majonty
of the Members required to constitute a quorum. In the absence of a quorum. any meeting
of the Members may be adjourmed from time to time by a vote of the majority present,
but not other business may be transacted except as provided for in this section.

Section 5.10 Conduct o f M eetings: The President of the Authority or. in the
President’s absence, the Vice President, shall be the Chair of and shall preside over
meetings of the Members. The Secretary of the Authority shall act as the secretary of all
meetings of Members, provided that in the Secretary’s absence, the Chair shall appoint
another person to act as secretary for the meeting.

Section 5.11 Rules of Order: A majority of the Members may adopt rulcs

governing meetings if not inconsistent or in conflict with this Agreement. In the absence

of rules adopted by the Members, Roberts’ Rules of Order, as they may be amended from
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time to time, shall govern the meetings of Members in so far as they are not inconsistent
or 1n conflict with this Agreement or any Authority bylaws.

Section S5.12 Votjpe; Except as otherwise provided by this Agreement, each
Member shall have one vote.

Section 5.13 Review of Actions by the Board of Directors: On demand of any

Member, any action of the Board shall be subject to a referendum by the Members. Such
action shall be nullified if either:

(a) amajonty of the Members vote against it, or

(b) Vlembers who cumulatively have a majerity of the Maximum Annual

Table A Amounts of all of thc Members vote against it.
Each such demand for referendum shall be received by the General Manager within
fourteen (14) calendar days of the date ofthe Board's action. Each such demand may be
made by telephone. facsimile, e-mail, hand delivety or mail. Any Member making such
demand shall communicate that tact to all of the Members within the fourtecn-day period.
If such a demand is made, thc contested action shall be suspended until the vote of the
Members has occurred. The votes of the Members shall be communicated to the Gencral
Manager in writing within thirty (30) days of the date of the referral to them by the
General Manager. The General Manager shall promptly communicate the results of the
voting to the Meinbers.
Article 6

Board of Directors

Section 6.1 Board_of Directors: The Authority shall have a mimimum of three (3)

and no more than nine (9) Directors selected pursuant to Section 6.3 (Selection of

Il



Directors). Collectively, the Directors shall be known as the “Board of Directors’™ or the
“Board.”

Section 6.2 Qualifications: T he D ircctors o fthe A uthority shallbe o flicersor

employees of the Members or other designated representatives of the Members.

Section 6.3 Selection of Directors: Each class of membership as dcfined m

Section 5.2 (Classification of Members) of this Agreement, is cntitled to select one (1)
Director, except Class 8. which is entitled to select two (2) Directors, if two or morc
Southern Califomia East Branch Contractors are Members of the Authority. Each class
may select one or more alternates for its Director to act in the absence of the Director.
The Directors shall be selected as foilows:

(a) The Directors selected by Classes 4 and 6 shall be appointed by the Kem
County Water Agency and The Metropolitan Water District of Southem Calif oruia.
respectively. The names of such Directors shall be announced by the representatives of
these Members at the annual meeting of the Members.

(b) The Directors selected by Classes 1, 2, 3, 5, 7 and 8 shall bc elected at the
annual meeting. A majority vote of Members of the class shall be required for election of
a Director of that class. Each Member of each class shall be entitled to one (1) vorc for
each Dircctor to be elected by that class.

(c) If no cligible Contractor in thc class is a Member of the Authority, no
Directer shall be selected for that class and the total number of Dircctors of the Board
shall be reduced accordingly.

Section 6.4 Terms of Office: The tenns of office for Dircctors shall be thrce

years, with the tcrms of the Dircctors first elected beginning on the January 1 following



the effective date of this Agreement. Each Director shall hold office until such Director’s
successor is elected or appomted and qualifies for such office. If a Director is removed at
a special meeting of thc appropriatc class as provided for in Section 6.7(h) (Removal of
Directors without Causc) of this Agrecment, such Director shall hold officc until his or
her successor is elected or appomted and qualifies as a Dircctor.

Section 6.5 Nomination and Election of Directors: Any person qualified to be a

Director selected by a class may be nominated by any Mcmber of that class by any
method selected by Vlembers of that class. Thc candidate in each class receiving the
highest number of votes is clected. The Directors shall eligible for rc-election, provided
they continue to meet the qualitications requircd by this Agreement.

Section 6.6 Compensation: The Dircctors shall serve without compensation from

the Authorty.

Section 6.7 Board Meetings:

(a) Place of Meetings. All regular ineetings of the Board shall be held in the

State of Califomia at the principal office of the Authority or such other places in the Statc
as determined by thc Board.

{b) Time of Reeular Meetines. Rcgular meetings of the Board shall be held

without call or notice at a.m. on the ( ) day of cach month, or at

such other time, with notice, as may be directed by thc Board.

(c) Special Meetings. Special meetings of the Board may be called by the

President, the Vice President or the Secretary or any two (2) Directors. Exccept in the casc
of emergcencics, special ineetings shall be held on a minimum of four (4) days’ notice by

First Class Mail, postage prepaid, or on forty-eight (48) hours’ notice delivered
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personally or by telephone or facsimile. Notices of special meetimgs need not be given to
any Director who signs a waiver of notice or a written consent to the holding of the
meeting or any approval of the minutes thcreof, whether before or after the meeting, or
attends the meetmg without protesting, prior thereto or at its commencement, the lack of
such notice to such Director. All such waivers, consents and approvals shall be filed with
the Authority records or made a part of the minutes of the meeting.

(d) Quorum. A majority of the Directors then in office. or their respective
altemmates in the absencc of a Director. constitutes a quorum of the Board for the
transaction of business, except as heremafter provided.

(e) Acts or Decisions of the Board. Except as otherwise provided in this

Agreement, every act or decision made by a majority of the Directors or their alternates
in the absence of a Director present at a meeting duly held at which a quorum is present is
the act of the Board, provided. however, that any meetmg at which a quorum was initially
present may continue to transact business notwithstanding the withdrawal of Directors if
any action taken 1s approved by at least a majority of the required quorum for such
meeting. A written summary of all Board actions shall be mailed by First Class Mail to
all Members within three (3) workimg days after such action was taken.

() Conduct of Meetings. The President or, in the President’s absence the

Vice President, shall preside at all meetings of the Board of Directors, the Secretary of
the Authority or, in the Secretary’s absence, any person appointed by the presiding
of ficer shall act as Secretary of the Board.

(g) Adjournment. A majonty of the Directors or their altemates present.

whether or not a quorum is present, may adjoum any meeting to another time and place.
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[f the meeting is adjoumed more than twenty-four (24) hours, notice of the adjoumment
to another time or place must be given prior to the time of the adjourned mecting to the
Directors who were not present at the time of the ad journment.

(h) Removal of Directors without Cause. At a special meeting of the

appropriate class Members, a Director or altemate may be removed without cause if such
removal is approved by two-thirds (2/3) of the Members of the class.

(i) Regigmation of a Director. Any Director may resign effective on giving

written notice to the Board of Directors, unless the notice specifics a later time for the
effectiveness of such resignation. A successor shall be elected as provided ter in this
Agreement.

§)) Vacancies on the Board. A vacancy on the Board of Directors shall exist

on the death, resignation or removal of any Director, whenever the number of Directors is
increased, or on the failure of the Members at any election to elect or appoint the full
nuinber of Directors authorized. Vacancies on the Board of Directors may not be filled by
the Directors. A vacancy shall be filled only by the Mcmbecrs of the appropriate class of
Members.

Article 7

Conduct of Meetings

Section_7.1 Compliance with Brown Act: All meetings of the Members, of

classes of Members, of the Board of Directors, and the directors of any Specific Project,
including, without limitation, reguiar, adjoumed regular and special meetings, shallbe
called, noticed, held and conducted in accordance with applicable provisions of the Ralph

M. Brown Act, California Govermnent Code Sections 54950, et ses.




Section 7.2 T eleconferencing: The Members, the Board of Directors, and the

Members of a class with regard to meetings of that class, and the directors of any Specific
Project, may use tclcconferencing in conncction with any meeting in conformance with,
and to the extent authorized by, the Ralph M. Brown Act.

Article 8

Officers

Section 8.1 Numbers and Titles: The officers of the Authority shall bc a

President, a Vice President, a Secretary, a General Manager, a Treasurer/Controller, and
such other ofticers with such titles and dunes as shall be dctermined by the Board. Any
number of offices may be held by the samc pcrson, provided that the President shall not
also scrvc as the Treasurer. The Board may authorize the Trcasurer of one of the
Members to serve as the Treasurcr; provided that the funds of thc Authority arc kept in
accounts separatc from thosc of that Member. The Vice President or, in thc Vice
Prcsident’s absence, the Secretary shall exercisc all powers of the President in the
President’s absence or inability to act. The President and the Vice Prcsident shall be
mcmbers of the Board of Directors.

Section 8.2 Appointment and Resignation: The ofticers shall be chosen

annually by, and serve at the pleasure of, the Board. Any officer may resign at any time

on writtcn notice to the Board.

Section 8.3 C hief E xecutive O flicer: The General Manager appointed by the

Board of Directors shall serve as the Chief Executive Off cer of the Authority.
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Article 9

Emplovees

Section 9.1 General Manager and Staff: The Board of Dircctors shall employ a

General Manager. To fill positions approved by thc Board, the General M anager shall
employ such additional fuli-time and/or part-time employees and assistants and
independent contractors as may be necessary from time to time to accomplish the
purposes of the Authority.

Article 10

Committees

Section 10.1 Committees: The Board may, by thc action ol a majority of a

numbcr of the Directors then m office create from time to time various committces te
carty on the business of the Authority.
Article 11

Financial Provisions

Section 11.1 Fiscal Year; The fiscal ycar of the Authority shall be from July 1 of

each year 1o the succeeding June 30.

Section 11.2 Depositary: The Treasurer/Controller shall be the dcpositary and

have custody of all money of the Authority from whatever source and shall perfoimn the
duties spccified in Government Code Section 6506.5. All funds of the Authority shall be
stnctly and scparately accounted for, and regular reports shall be rendered to the Board
and the Members of all receipts and disbursements at least quarterly dunng the fiscal
year. The books and records of the Authority shall be open to mspection by a Member or

Dircctor at all reasonable limes upon reasonable notice. The Treasurer/Controller shall
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either makc or contract with a certified public accountant to make an annual audit of the
accounts and records of the Authoritv, which shall be conducted. at a minimum, in
accordance with the requirements of the State Controller under Section 26909 of the
Calif ornia Govemment Code, and shall confom to generally accepted aunditing standards.

Section 11.3 Property Bonds: The Board shall from time to time designate the

officers and persons, in addition to the TreasureriController, who shall have charge of.
handlc. or have access to any property of the Authority. Each such officer and person,
including the TrcasurcriController, shall fle a bond in an amount designated by the
Board. When fixing the amount of such bonds, the Board shall be deemed to be acting for
and on behalf of the Members who appointed them in compliance with Govemment Code

Section 6505.1.

Section 11.4 Budget: As soon as practicable aftcr the cftcctive date of this

Agrcement, and thereafier at least thirty (30) days prior to the commencement of each
fiscal year, thc General Manager shall present a proposed budget to the Board for the
forthcoming fiscal vear. Prior to the commcncement of the fiscal year, the Board shail
present a budget to the Members for the Members’ adoption.

Section 11.5 Contributions to Working Capital Account: A Working Capital

Account, which is to be used for the pwipose of finding general overhead and
administrative expenses for the ongomg operations of the Authority, shall bc cstablishcd
by the Board and approved in connection with the annual budget process. Contributions
to the Working Capitai Account shall be allocated among the Members in proportion to
their respective Maximum Annual Table A Amounts. Contributions shall be established

by thc Board for each fiscal year no later than ninety (90) days prior to the beginning of
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the fiscal year. Any Member that does not make its contribution to thec Working Capital
Account withimn sixty (60) days after the beginning of the fiscal year shall be deemed to
have vuthdrawn as a Member and ceased to be a Party to this Agreement.

Section 11.6 Other Contributions: Contributions or advances of other funds and

of personnel, equipment or property may be made to the Authority by any Member for
any purposes of this Agreement, and credited to the Member’s obligations, with the
consent of the Board. Any such advances may be made subject to re.payment. and in such
case shall be repaid m the manner agreed upon by the Member making the advance and

the Authority.

Section II1.7 Return of Contributions and Revenue: In accordancc with

Government Code Section 6512.1, repayment or retum to the Members of all or any part
of any contributions made by Members and any revenues received by thc Authority may
be directed by the Board at such timc and upon such terms as the Board may decide. The
Board shall hold title to all funds, and propeity acquired by the Authority during the term
of this Agreement.

Section 11.8 Issuance of Bonds, Notes and Other Indebtedness: The Authority
may issue bonds, notes or other forms of indebtedness if such issuance is approved at a
meetmg of thc Members by two-thirds of all of the members and by Members who
cumulatively have seventy-five percent (75%) of the Maximum Annual Enrtlements of
all of the Members. Bonds, notes or other forms of indebtedness to be issued for Specific
Projects must also be approved by the Mcmbers who are parties to the Project Agreement
by the vote requircd for such indebtedness set forth m the Project Agrcement. The

Secretary shall notify all of the Members by registered mail, return receipt requested, of
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the approval for incurring of such indebtedness withm ten (10) days after its approval.
Any Member may within thiity (30) days of the receipt of such notice withdraw from this
Agreement by giving wrtten notice to the Gencral Manager. provided that such
withdrawal does not n any way impair any contracts, or other indebtedness of the
Authority then in effect. This right to withdraw is in addition to the Member’s right to
withdraw sct forth in Scction 13.1 (Withdrawal of Membership). No such bonds, notes or
indebtedness shall be issued before the expiration of the time given in this Section to
Members to withdraw from this Agreement.
Article 12

Relationship of the Authority and Its Members

Section 12.1 Separate Entitv: The Authority shall be a public entity separate

from the Parties to thts Agrcement. Unless, and to the extent otherwise agreed herein, the
debts, liabilities and obligations of the Authoity shall not be the debts, liabilitics or
obiigations of the Parties. All property, equipment, supplies, funds and records of the
Authonty shall bc owncd by the Authority, except as otherwise provided in this
Agrecment.

Article 13

Withdrawal of Membership

Section 3.1 Withdrawa] of Membership: Any Member may withdraw from

this Agrccment by giving sixty (60) days wiitten notice of its election to do so, which
notice shall be givento the General Managcr and to each of the Directors; provided. that
such withdrawal does not 1 any way impair any contracts, resolutions, indentures or

other obligations of thc Authority, including obligations for Specific Projects, then in
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effect. No refund or repayment of any portion of the Authority's assets shall be made to
the Member ceasing to be a Party to this Agreement.

Section 13.2 Disposition of Property Upon Termination: Upon termination of

thus Agreement, any surplus money on hand shall be retumed to the Members in
proportion to their contnbutions made. The Board of Directors shall first offer any
property, works, rights and 1nterest of the Authority for sale to the Members on terms and
conditions determined by the Board. If no such sale to Members is consummated, the
Board shall! offer the propesty, works, rights and interest of the Authority for sale to any
govermmental agency, private party or persons for good and adequate consideration. The
net proceeds from any sale shall be distributed among the Members in proportion to their
contributions made. If no such sale is consummated, then all property, works, rights and
mterests of the Authority shall be given to the State Water Contractors.
Article 14

Provision for Bvlaws

Section 14.1: As soon as practicable aftcr the first meeting of the Board of
Directors, the Board shall cause to be developed Authority bylaws to govern the day-to-
day operation of the Authority.

Article 15
Miscellaneous Provisions

Section 15.1 Notices: Notices to Members hereunder shall be sufficient if
delivered tothe principai office of the respective Member.

Section 15.2 Amendments: This Agreement may be amended or terminated at

any time at any duly constituted meeting of Members by a two-thirds (2/3) vote of the



Members representing seventy-five percent (75%) of the Maximum Annual Tabie A
Amounts of all of the Members.

Section 15.3 Prohibition Against Assignment: No Member may assign any

right, claim or interest it may have under this Agreement, and no crcditor. assignee, or
third-panty beneficiary o f any Member s hall have any right, claim or title to any pait,
share interest, tund, or asset of the Authority. This Agreement shall be binding upon, and
shall inure to, the benefit of the successors of any Party.

Section 15.4_Agreement Complete: The foregoing constitutes the full and

complete Agreemcnt of the Parties. There arc no oral understandings or agreements not
set forth in wiiting herein.

Section 15.5 Severabilitv: Shouid any part, term or provision of this Agreemcnt
be decided by a court of competent jurisdiction to be illegal or in conilict with any
applicablc Federai law or any law of the State of Calitorma, or otherwise be rendered
unenforceable or ineffectual, the validity of the remaining parts, terms or provisions
hereof shali not be affected thereby.

Section 15.6 Withdrawal bv Operation of Law: Should the participation of any

Party to this Agreement be decided by the courts to be illegal or in excess of that Party's
authority or in conflict with any law. the validity of the Agreement as to the remaining
Partics shall notb e affected thereby, and each Party hereby agrees thatit would have
entered into this Agreement upon the same terms as provided herein if that withdrawing
party had not been a participant in this Agreement.

Multiple Originals: This Agreement may be executed in

countcrparts, each of which shall be deemed an original.
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Section 15.8 Limitations on Liability: Thc Authority shall be authorized to

dcfend, indemnify and hold harmless any Director, officer, agent or employee for actions
taken or not taken within the scope of the authority given or granted by the Authority and
from and against any claim or suit arising out of any act or omission of thc Authority, the
Board or any Director. officer, agent and employee in connection with this Agreement
and may purchase insurance as the Board may deem approprate for this purpose. [n
contcmplation of Section 895.2 of the Govermment Code, and pursuant to the authority
contained in Sections 895.4 and 895.6 of that Code, each of the Members assumes that
portion of the liability imposed upon the Authority or any of its Members, of ficers, agents
or employees by law for injury caused by any negligent or wrongful act or omission
occurnting during the performance of any Project Agreemententered into by that Member
pursuant to Section 4.3 that i1s not covered by insurance, that is in proportion to its
respective Maximum Annual Table A Amount to the total Maximum Annual Table A
Amounts of ail of the Members that are parties to such Project Agreement. As to any
other injury caused by any negligent or wrongful act or omission occurring during the
perfonnance of this Agreement, each Member assumes that portion of the liability
imposed upon the Authority or any of its Members. officers, agents or employees by law
that is not covered by insurance, that is in proportion to its reprcsentative Maximum
Annual Entitlement to the total Maximum Annual Entitlements of all of the Members. To
achieve such purposes, each Member shall to the extent provided herein mdemnify and
hold harmmicss the other Members for any loss, costs or expenses that may be imposed on

such other Members solely by virtue of Section 895.2. The provisions of Scction 2778 of
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the Civil Code are made a part of this Agreement as though fully set forth in this
Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement by
authorized officials thereof on the dates indicated below, which Agreement may be

executed in counteiparts.

Date: MEMBER

By
Authorized Representative




Summary of Proposed Jomt Powers Agreement for
the State Water Contractors Operating Authority

The proposed joint powers agreement (JPA), which creates a new separate
governmental entiity, is based upon requirements of the Joint Powers Law {Government
Code Sections 6500. er seq.). In many respects it is modeled upon the State Water
Contractars (SWC) bylaws. This is a summary of the agreement.

1. Purposes and Powers of the JPA

The purposes of the JPA Agreement are to establish a framework for possible
future provision of various services to the State. These services would be provided
pursuant to agreements the entire JPA. or groups ofits members, would enter into with
the State. They coulid include operation and mamtenance of portions of the S\WWP and the
acquisition and eperation of rclatcd facilities such as water and water rights. These latter
activities could be either by the Authority alone or in coopcration with the State. the
United States or other entities. The Authority will have all of the powers necessary to
accomplish these purposes. including the power to enter into contracts, incur debts and
liabilities, to hire staff and consultants, to issue bonds, notes and other indebtedness.

2 Specific Projects

The Authority can undertake specific projects that may involve all or less than all
the Members of the Authority, providcd that no Member shall be required to be involved
in a specif.c project without its approval. The details of each specific projcct mvolving
less than all Members must be set ferth in a Project Agreement executed by the
participating Members and approved by the Board of Directors as to nonfinancial impact

upon nonparticipating Members.
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3, Membership in the JPA

The JPA creates an Authority consisting of those SWC'’s that elect to become
parties to the JPA. In order to become effective, the JPA must be executed by ten or more
SWC’s having a combmed total 0f75% ofthe Maximum Annua! Tabie A Amounts of all
SWCs. Members may withdraw from the Authority by giving 30 days written notice,
provided that such withdrawal does not in any wvay impair any contracts or other
indebtedness of the Authonty thenin effect.

The Members of the Authority are divided into cight classes in the same manner
as now provided for m the SWC bylaws. The lull membership shall meet at least once
annually and more of en as needed. A quorum for meetings of the Members consists of a
majority of the Members. The voting in the membership meetings will be one vote tor
each Membcr.

4, Governance of the Authonitv

Board of Directors: The Authonty is to be governed by a Board of not less than

three nor morc than nine directors. Each class of Members shall elect one director and
alternate(s), except Class 8 (Southern California East Branch Contractors) shall elect two
directors and alternates. This is the same procedure that is provided for in the SWC
bylaws. If no contractors from a class elect to join the Authority, there will be no director
from that class on the Board of Directors. The term of office for directors is three ycars.
Nominations for directors are to be made by the Members in each class for the director
for that class. Vacancies on the Board arc to be filled by the Members of the appropriate

class.
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Board Meetings: Since the JPA i1s a public agency, membership and Board

meetings will be subject to applicable requrrements of the Brown Act. A quorum for
Board meetings shall consist of a majority of the directors. All acts of the Board must be
made by a majority of the dircctors present at a meeting where there is a quorum.

Review of Actions of the Board: Onthe demand of any Mcmber. any action of the

Board shall be subject to a referendum by the Members. The Board’s action will he
nullif ed i feither a majority o fthe M embers or M embers who havea majority ofthe
Maximum Annual Table A Amounts of all of the Members vote against it. This is similar
to the provisions in the SWC's bylaws.

Officers: The officers of thc Authority will be a president, a vice-president. a
secretary, a general manager and a treasurer/controller. Any of the ofiices may be held by
the same person, provided that the president may not also serve as the treasurcr. The
Authority shall have a general manager appointed by the Board who shall serve as the
chief exccutive officer of the Authority. The Board may employ such other persons as
required to caity out the functions of the Authority.

5. Financial Provisions

Funds and Budget: All funds of the Authority will be deposited with the
treasurer/controller, who shall bc bonded. The general manager will submit a proposed
budget each year to the Board, and thc Board will present it to the Members for tinal
approvaj.

Working Capital Account: The JPA authorizes the Board to establish a working

capital account with the contnbutions to that account to be allocated among the Members

in proportion to their respective Maximum Annual Table A Amounts. Any Member that




does not make its contribution to the working capital account within sixty days after the
beginning of the fiscal year shall be deemed to have withdrawn from the Authority.

Bonds and Indebtedness: The Authoiity may issue bonds, notes and other forms

of indebtcdness, if such issuance is approved at a meeting of the Members by two-thirds
of all the Membcrs and by the Members who cumulatively have 75% of the Maximum
Annual Table A Amounts of all Members. Any bonds or indebtedness to be issued for a
specif ¢ project must be approved by the Members who are parties to the Project
Agrcement by whatever vote Is required as set forth in that Project Agreement.

Refunds: No refund or repayment of any portion of the Authority’s assets will be
made when a Member ceases to be a party to the Agreement.

6. Liabilities of Members

The liabilities of the Authority are not intcnded to becomc thce liability of any of
thc Members, but if pursuant to appiicable Government Code sections, any liabilities of
the Authority are placed upon thc Members, they shall be allocated in proportion to each
Member’s respective Maximum Annual Table A Amount.

7. Amendments and Termination

Amendments can be made to the Agreement by a vote of two-thirds of the

Members representing 75% of the Maximum Ammual Table A Amounts of all Members.

The Agreement can be terminated in the same manner.
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JOINT POWERS AGREEMENT
CREATING THE
SALTON SEA MANAGEMENT AUTHORITY

THIS JOIINT POWERS AGREEMENT ("Agreement”) is made and entered into by and
between the following public agencies:

a. County of Impemnal

b. County of Riverside

c. Imperial lrrigation District

d. Coachella Valley Water District.

(The abovc are individually and collectively referred to herein as the "PART" or
"PARTIES,” "MEMBER" or "MEMBERS," "MEMBER AGENCY" or "MEMBER
AGENCIES"

RECITALS

A. Each of the PARTIES hcrcein is a public agency and each is authorized and empower
to contract with all the other parties. for the joint exercise of powers under Articles [
and Il. Chapter 3, Division 7, Title (commcncing with Section 6500) of the Calif ormia
Government Code (the "ACT"}.

B. Each of the PARTIES to this Agreement has the authorty and power to manage and
operate water bodies for the public benefit and to crcate a separate public agency to
carry out such power.

C. The PARTIES recognize thc immedate necessity for coordinated pianning. and m the
future for construction, operation, and maintenance of works and facililies for water
quality improvement and elevation stablilization of the Salton Sea.

COVENANTS

NOW, THEREFORE, IN CONSIDER.ATION OF THE MUTUAL COVEN ANTS AND
PROMISES OF THE PARTIES HERETO, AND THE PROVISIONS, CONDITIONS
AND TERMS PROVIDED FOR HEREIL:, THE PARTIES AGREE AS FOLLOWS:

ARTICLE1
CREATION AND PURPOSES

1.1 Creation of Public Agency

There 1s hereby created a public agency known as the "Salton sca Management
Authority" (hereinatter referred to as the "Authority”). The Authority is formed by
this Agreement pursuant to the provisions of Articles I and Il, Chapters 5, Division 7,
Title 1 (commencing with Sections 6509) of the govemment code of the State of
Califormia. it is the intent of the PARTIES that the Authority shall be a public agency
separatc from the PARTIES.




1.2 Purpose

The puipose of the Agreement is to create a public agency to exercise the common
power of managing and operating Salton sea in [mpertal and Riverside Counties.
California for the improvement of water qualty and stablilization of water elevation
and to enhance recreational and economic development potential.

The purpose of this Agreemnent shall be accomplished and said power exercised in a
manner hereinafter set forth, subject. however, to such restrictions as are applicable to
the PARTIES to this Agreement in the inanner of exercising such powers, as required
by Government Code Section 6509.

ARTICLE II
POWERS OF THE AUTHORITY

2.1 The Authority shall have the power common to the PARTIES to do any and all
of the following:

(a) To make and enter into contracts, leases and other agreements;

(b) To employ agents. employees, consultants, advisors, independent contractors and
other staft’

(c) To incur debt, habilities or obligations;

(d) To acquire, hold or dispose of property by eminent domain, lease, lease purchase
or sale.

(e) To acquire, construct, inanage. maintain and operate any buildings, works or
improvements;

(f) To sue and be sued in its own name, provided that the Authority shall not
commence or intervene in any lawsuit without the approval of all of its members;

(g) To raise revenue, to levy and collect rates, fees and charges, and to issue bonds.
notes, warrants and other evidences of indebtedness to linance costs and expenses
incidental to the purpose of the Authority;

{h) To contract with the Federal Govenunent and other agencies;

(1) To designate conunittees of the Board of Directors ofthe Authority to serve at the
pleasure ofthe Board of Directors, and to prescribe the manner in which proceedings
of such committees shall be conducted; such committees may include, without
limitation, maintenance, operations, finance, land use, recreation, pubiic safety, water
guality and capital improvement conunittces;

{J) To exercise jointly the common power of the parties to inanage and operate water
bodies;




ARTICLE I1I
EFFECTIVE DATE

3.1 This Agrecment shall become cffcctive and the Authority shall be created as of the
date on which the second of at least two of the governing bodies of the PARTIES to
s Agreement have approved and executed this Agreement.

3.2In the event any additional public agency becomes a member of the Authority after its
formation, all of the existing members and the prospective member shall execute a
memorandum specif ying the oblhigations of the prospective member for contributions
towards past or present Authority expenditures.

ARTICLE IV
GOVERNING BODY

4.0 This Agreement and the Authority created hereby shall be administered by the
goverming body of the Authority which shall be known as the "Board of Directors” of
the Authority. All of the power and authority of the Authority shall be exerciscd by
the Board of Directors, subject, however, to the reserved right of MEMBER
AGEMNCIES with regard to approval of proposed budgets and assumption of f nancial
obligations.

4.2 lach PARTY herete shail designate and appoint one member of its goveming body or
a semor admunistrative of ficial to act as its reprcsentative on the Board of Directors.
Each member of the Board of Directors shall have one vote.

4.3 In ordcr to assist in coordinating the duties and the activities of the Authority with
other govemmental entities, the following shall be ex-officio members of the
Authority:

1. IVIPERIAL VALLEY ASSOCIATION OF GOVERNMENTS (IVAG)

2. COACHELLA VALLEY ASSOCIATION OF GOVERNMENTS (CVAQG)
3. SOU'THERN CALIFORNIA ASSOCIATION OF GOVERMMEINTS
(SCAG)

4.4 Each members of the Board of Directors shail hoid office form the first mecting of
each odd-numbcred year for a period of two years or until his‘her successor is
sclected. Directors may be replaced for successive terms. Each member of the Board
of Directors shall, however, serve at the pleasure of the appointing MEMBER
AGENCY and may be removed atany time, with or without cause, in the solc
discretion of the appointing MEMBER AGENCY.

4.5 The vote, assent or approval of MEMBER AGENCIES in any matter requiring such
vote, assent or approval hereunder shall be evidenced by a certified copy of a
resolution, minutc order or similar wnting of the goveming body of such MEMBER
AGENCY, filed with the Authority.



ARTICLEV
CONDUCT OF MEETINGS

5.IRegular meeting of the Board of Directors of the Authority shall be held monthly. At
its f rst meeting, the Board shall provide for the time and place of holding its regular
meeting, which place shall be within Imperial or Riverside Counties. From time-to-
time, special meetings may be called at the request of the President of the Board or of
a majonty of the Board of Directors. Notice of all meetings shall be fumished in
writing to each member of the Board of Directors and to each PARTY to this
Agreement at least 48 hours prior to the time appointed for the meeting.

5.2 The meetings of the Board of Directors shall be open to the public and shall be held
and conducted in accordance with the provisions of the Ralph M. Brown Act as set
forth in the Calif ornia Government Code Sections 5t4950, et seq.

5.3 The Secretary of the Authonty shall cause to be kept the minutes of all Board
meetings and shall cause a copy of these minutes, along with copies of all ordinances
and resolutions enacted to be forwarded to each of the PARTIES hereto.

5.4 A majority of the Board of Directors shall constitute a quorum for the transaction of
business.

5.5 Exccpt as otherwise provide herein, ail actions of the Board shall be passed upon the
affirmative vote of a majonty of a quorum of the Board of Directors.

5.6 The Board of Directors may adopt, from time-to-time, such rules and regulations tor
the conduct of its affairs as may be required.

5.71f authorized by law, Board members may be compensated for attendance at all
regular and special meetings of the Board or of any committee of the Authority.

ARTICLE VI
OFFICERS

6.1 The Board of Directors shall select from its membership its own officers, including a
President, Vice-President, and Secretary. The Treasurer of (one of the
MEMBER AGENCIES) shall be the Treasurer of the Authority, to be the
depository and have custody of all money of the Authority from whatever source,
provided that the Board of Directors may at any time select another treasurer. Said
Board shall also select a Controller, who shall be of the same public agency as
Treasurer, and who shall draw all warrants to pay demands against the Authonty
approved by the Board.

6.2 The public officer, officers or persons who have charge of, handle or have access to
any property of the Authority shall file an official bond in an amount to be fixed by



the Board of Directors.

6.3 Any ofticer may be removed, either with or without cause, by the Board of Directors,
at any regular or special meeting thereof.

6.4 The Board of Directors shall have the power to appoint such additional officers as
may be appropiiate.

6.5 Each and all of the said oftficers shall serve at the pleasure of the Board and shall
perform such duties and shall have such powers as the Board may. from time-to-time
determine.

6.6 The tetm of each oftfice shall be a maximum of two years. It shall be a policy of the
Board to encourage the rotation of the of fices among the Board members.

6.7 All of the privileges and immunities from liability, exemption from laws, ordinances
and rules, all pension, relief, disability, workers compensation, and other benetits
which apply to the activity of officers, agents, or employees of any of the members
when performing their respective functions shall apply to them to the same degree and
extent while engaged in the performance of any of the functions and other duties
under this Agreement. None of the of ticers, agents, or employees appointed by the
Board of Direetors shall he deemed, by reason of their employment by the Board of
Director. to be employed by any of the members or, by reason of their employment by
the Board of Directors to be subject to any of the requirements of such members.

BUSINESS OFFICE AND STAFF

7.1 Subject to the provisions of Paragraph 7.2 below, the Authority's business office shall
initially be located at the of fices of the (one of the Member Agencies)

(city) California. {(Agency) shall make its personnel available as necessary
to perform the secretanal, clericai and administrative duties of the Authority. The
Authority shall reimburse (Agency)  for any personnel time expended on
behalf of the Authonty at Agency's) rate of salary, plus benef'ts, along
with any materials used, upon presentation of peviodic billmgs.

7.2 The Board of Directors may, from time-to-time, change the location of the Authority's
business of fice and.or utilize the secretarial, clerical and administrative services or
other MEMBER AGENCIES in place of, or in addition to, those of _ (Agency)

, with the appropriate reimbursement for the same, or employ its own
personnel to provide such services.

7.3 Notwithstanding the provisions of Paragraphs 7.1 and 7.2, the Authority's business
oftice shall be relocated to within the temtorial boundaries of the Salton Sea
management Authority within three (3) years of the effective date of this Agreement
unless the PARTIES agree otherwise.

8.1 As soon as possible after the formation of the Authority, the first meeting of the Board



of Directors and annually in the month of Qctober, a general administrative budget
shall be adopted by the Board of Directors. The budget shall be prepared in sufficient
detail to constitute an operating outline for contributions to be made by the PARTIES
and expenditures to be made during the ensuing year for operation, administration,
projects, programs, planing, study, debt service (if any) and reserves. The budget shall
be adopted by the Board of Directors, subject to ratification by the MEMBER
AGENCIES pursuant to Paragraph 4.3 above. Until such time as the ratification
process has been completed, the budged shall constitute a proposed budget.

8.21f a participating MEMBER AGENCY fails or refuses to approve any general budget
of the Authority, said budget shall be returned to the Authority for restudy and/or
revision. In the event a budget acceptable to all of the MEMBERS financially liable
thereunder 1s not approve prior to the start of a fiscal year, the Authority shall
continue to operate at the level of expenditure authorized by the last approved budget
and the PARTIES thereto shall be obligated to promptly contributed their pro-rata
portion thereof to the Authority.

8.3 Each annual budget shall provide for pro-rata contributions by each participating
MEVMBER AGENCY to be established by the Board of Directors of the Authonty;
provided, however, that the minimum annual contribution by each MEMBER
AGENCY shall be $50,000 in the tirst year and adjusted thereafier as needs and
intlationary pressure may require.

8.4 The contribution from each MEMBER of the AUTHORITY specified in any budget
shall be due, payable and delivered to the Authority within 30 days after receipt of a
billing from the Authority or as soon thereafter as a warrant can issue in the normal
course of a MEMBER's business. To the extent permitted by State law, unpaid, past
due contributions shall bear mterest at the legal rate of interest from the date due to
the date paid.

8.5 Each MEMBER AGENCY of the Authority expressly possesses and reserves to itself
fmal and absolute discretion to approve or disapprove, prior to commitment, any and
all expenditures or other fnancial obligations of the Authority, other than approved
budgeted items, insofar as such expenditures or obligations are, or shall be chargeable
against such MEMBER AGENCY. All General Administrative Budgets and Specific
Project budgets (Article IX, below) shall be subject to prior approval by each
MEMBER Agency to the extent that such budgets impose any financial liability on
such MEMBER AGENCY.

ARTICLE IX
SPECIFIC PROJECTS

9.1 For matters not deemed to be of general benefit to all PARTIES (Article VI above),
the Authority shail fiunction through the identification and implementation of "specific
projects.” A specific project may involve less than all of the MEMBERS of the
Authority, provided that no MEMBER shall be involved without its approval. A



sepaiate project budget and written project agreement of the PARTIES who conscnt

to participation in a specific pro ject shall be established for each specific project,
which budget and agreement shall detetmine the respective obligations, functions and
rights of the MEMBERS involved, and of the Authority. The members of the Board

of Directors representing the MEMBER AGENCIES who will be involved in
fnancing and implementing the specilic project shall be and constitute a "Project
Committee" of the Authority forpurposes of administration and implementation of the
specific project.

ARTICLE X
ACCOUNTING

10.1 The fiscal years oi the Authority shall be from January | to December 31. following.

10.2 Full books and accounts shall be maintam for and by the Authority in accordance
with practices established by or consistent with those utilized by the Controller of the
State of California for like public agencies. In particular, the Treasure of the
Authonty shall comply strictly with the 1equirements ofthe statutes goveming joint
powers agencies, Chapter 5. Division 7, Title | of the Government Code,
commencing with Section 6500, including venifying and reporting, in writing, on the
frst day of January, Apriil, July, and October of each year to the Authorty and to the
contracting patties to the agreement the amount of money the Tieasurer holds for the
Attthority, the amount of receipt since the Treasurer's last report, and the amount
paid out since the Treasurer’s last report.

10.3 The records and accounts of the Authortty shall be audited annually by an
independcnt certif ed public accountant and copies of each such audit report shall be
filed with the Auditor-Controller of the County of linperial. County of Rivcrside,
state Controller and each MEMBER of the authority no later than 15 days after
receipt of the audit by the Board of Directors.

10.4Each MEMBER AGENCY shall have the right to audit the records and accounts of
the Authority, the cost and expense of which shall be bome by the MEMBER
Agency seeking such audit.

ARTICLE XI
REVENUE BONDS

t1.1 The authority shail have the power and authority to issue Revenue Bonds in
accordance with State Law.

ARTICLE XII
PROPERTY RIGHTS

12.1To the extent that any funds received by the Authority from any MEMBER are used



for the acquisition or construction of assets, the same shall be allocated annually on
the books of the Authority to the credit of the said contributing MEMBER.

ARTICLE XIII
ADMISSION AND WITHDRAWAL OR DISSOLUTION

13.11tis recognized that public entities, other than the original parties, may wish to
participate in the Salton sea Authority. Additional public entities may be come
parties to this Agreement such terms and conditions as provided by the Board of
Directors and the consent of two-thirds (2/3) of the existing parties to the Agreement.
evidenced by the execution of a wiitten addendum to this Agreement, and signed by
all of the parties including the additional party.

15.2 Withdrawai from the Authority

It is fully anticipated that each party hereto shall participate in the Authority until
purposes set forth in this Agreement are accomplished, the withdrawal of any party.
either voluntary or involuntary shall be conditioned as follows:

a. In the case of a voluntary withdrawal following a properly noticed public
hearing, written notice shall be given to the Authority. one year and ninety days
prior to the effective date of withdrawal,

b. Withdrawal shall not relieve the party of its propoitionate share of any debts or
other liabilities incurred by the Authority prior to the effective date of the parties’
notice of withdrawal;

c. Withdrawal shall resuit in the forfeiture of that party's rights and claims relating
to distribution of property any funds upon termination of the Authority as set forth
in section 13.3 and 13.4 below.

13.3Upon dissolution of the Authority, there shall be a partial or complete distribution of
assets and discharge of liabilities as follows:

a. Upon withdrawal of any MEMBER of the Authority prior to dissolution, the
withdrawing MEMBER shall forfeit its proportionate share of the assets of the
Authotity and shall contribute its proportionate or otherwise defined share towards
the discharge of any enforceabie liabilities incurred by the Authority as the same
appear on the books of the Authority.

b. Upon dissolution of the Authority, each MEMBER shall receive its
proportionate or otherwise defined share of the assets of the Authority within a
reasonable amount of time after dissolution, and each MEMBER shall contiibute
its proportionate or othetwise defined share toward the discharge of any
enforceable liabilities incurted by the Authority as the same appear on the books of
the Authority.



13.4The distiibution of assets may be made in kmd or assets may be sold and the
proceeds thereof distributed to the MEMBERS at the time of dissolution after the
discharge of all enforceable liabilities.

ARTICLE X1V
14.1 Hold Harmless and Indemnity

Each party hereto agrees to indemnify and hold the other parties haimless from all
liability for damage, actual or alleged, to peisons or property arising out of or
resulting from negligent acts or omissions of the indemnif ying party or its
employees. Where the Board of Birectors itself or its agents or employees are held
liable for mjunies to persons or property, each party's liability for contribution or
indemnity for such injuries shall be abased proportionately upon the contributions
(less voluntary contributions) of each member. In the event of liability imposed upon
any of the parties to the Agreement, or upon the Board of Directors created by this
Agreement, for injury which is caused by the negligent or wrongful act or omission
of any of the parties in the performance of this Agreement, the contribution of the
party or parties not directly responsible for the negligent or wrongful act or omission
shall be limited to One Hundred Dollars ($100.00). The party or parties directly
responsible for the negligent or wrongful acts or omissions shall indemnif'y, defend,
and hold all other parties harmless form any liability for personal injury of property
damage arising out of the performance of this Agreement.

ARTICLE XI
TERM: RESCISSION OR TERMINATION

15.1 This Agreement shall remain in effect and the Authority shall continue to manage
and operate Salton sea for a pertod of 40 years form the Effective Date of this
Agreement or until this Agreement is extended or terminated as provided for herein.

15.2 This Agreement may be extended or terminated by written consent of a majoriity of
the MEMBER AGENCIES evidenced by certified copies of resolutions of their
governing bodies; provided, however, that no such termmation shall be effective
until all revenue bonds and other forms of indebtedness issued pursuant hereto, and
the interest thereon, shall have been paid or adequate provision tor such payment
shall have been made in accordance with the resolution of the authority authorizimg
the issuance thereof.

ARTICLE XVI
ARBITRATION

16.1 Any controversy or claim between any two or more paities to this Agreement, or
between any such party of parties and the Authority with respect to disputes,



demands, differences. controversies, or misunderstandings arising in relation to
interpretation of this contract, or any breach thereof, shall be submitted to and
deterimined by arbitration. The party desiring to initiate arbitration shall give notice
of its intention to arbitrate to every other party to this Agreement and the Authority.
Such notice shall designate as “respondents" such other parties as the initiating party
intends to have bound by any award made therein. Any party not so designated but
which desires to join in the arbitration may, within 10 (18) days of the service upon it
of such notice, file a response indicating its intention to join in and to be bound by
the results of the arbitration, and further designation any other parties it wishes to
name as a respondent. Within twenty (20) days of the service of the initial demand
for arbitration, the initiating party and the respondent shall each designate a person to
act as an arbitrator. The two designated arbitrators shall mutually designate a third
person to serve as arbitrator. The three arbitrators shall proceed to arbitrate the matter
accordance with the provisions of Title 9 of Part 3 of the Code of Civil Procedure,
section 1280 et.seq. The patties to this Agreement agree that the decision of the
arbitrators will be binding.

ARTICLE XVII
NOTICES

17.1 Notices under this Agreement shall be sufficient if addressed to the principal oflce

of each of the PARTIES hereto and shall be deemed given upon deposit in the U'S,
Mail, First-Class, Postage Prepaid.

17.2 All notices, statements, demands, requests, consents, approvals, authotizations,

agreements, appointments or designations hereunder shal! be given in writing and
addressed to the principal office of each member of the Authority.

ARTICLE XVIII
MISCELLANEOUS

18.1The section headings herein are for convemence only and are not be construed as

modifying or governing language in the section.

18.2This Agreement is made in the State of Calif omia and under the Constitution and

laws of this State and is to be so construed.

18.3 This Agrecment may be amended forn time-to-time in writing by unanimous action

of the PARTIES; provided, however, that any such amendment shall take into
consideration the holders of any revenue bonds or other forms of indcbtedness which
are outstanding in accordance with any resolution of the authority authorizing the
issuance thereof.

18.4This Agreement shall be binding upon and shall inure to the benefit of the successors

of the PARTIES.



18.51f any one or more of the terms, provisions, promises, covenants or conditions of this
Agreement shall to any extent be adjudged invalid, unenforceable, void or voidable,
for any reason whosoever by a court of competent jurisdiction, each and all of the
remaining terms, provisions, promises, covenants, and conditions of this Agreement
shall not be affected thereby and shall be valid and enforceabie to the fullest extent
peumitted by law.

18.6 The PARTIES shall not assign any rights or obligations under this Agreement
without the written consent of all other PARTIES.

IN WITNESS WHEREOF, the PARTIES have executed this Agreement on the day
and year hereinafter mdicated.

The document is signed and dated by the following persons:
Riverside County, Patricia Larson, Chair, Board Supervisors, August 4, 1993

[mperial County, Wayne J. Van De Graaff, Chair, Board of Supervisors, September 7.
1993

Imperial Irrigation District, LIoyd Allen, President, Board of Directors, August 16, 1993

Coachella Valley Water District, Tellis Codekas, President, Board of Directors. August
12,1993

[The JPA the agreement became effective as of the date on which all of the parties to
this agreement approved and executed this agreement.]



Joint Exercise of Powers Agreement Between the City of Oxnard and the United
Water Conservation District Creating the RiverPark Reclamation and Recharge
Authority

This Joint Exercise of Powers Agreement (the "Agreement"), dated for
reference September 17, 2002, is entered by and among the City of Oxnard, a general law
city, (“Oxnard™) and the United Water Conservation Distiict, a special district
(“UWCD™) with respect to the development of land in and adjacent to Oxnard identified
as “RiverPark™ and more precisely defined in that certain development agreement
between Oxnard and RiverPark A, LLC and RiverPark B, LLC, approved by the Oxnard
City Council on September 17, 2002, Oxnard and UWCD shall be collectively known as
the “Parties™ and individually as “Party”, This Agreement is made pursuant to the Joint
Exercise of Powers Law (Articles 1 through 4 [commencing with Section 6500] of
Chapter 5, Division 7, Title 1 of the Califormia Government Code, as now or hereafter
amended, hereinafterthc "Act").

PREANIBLE

WHEREAS, each of the Parties has determined that there is a need to
deveiop a process to secure grant funding and other public and private fundmg to
implement the Oxnard Plain Groundwater Recharge Program (“Recharge Program™)
previously adopted by the Board of Directors of UWCD, and as thereaf er amended. a
copy of which 1s on file with the Executive Director of UWCD and the RiverPark
Reclamation Plan (“Reclamation Plan™) submitted to Oxnard for approval by RiverPark
B. LLC on June 4, 2002, and as thereafter amended, a copy of which is on file with the
City Clerk of Oxnard; and

WHEREAS., each of the Parties has determined that the creation and use
by the Parties of a single entity to secure grant funding and other public and private
funding to impiement the Recharge Program and Reclamation Plan is in the public
interest; and

WHEREAS, Oxnard and UWCD are each authorizcd by law to secure
public funding to implement programs that are of benefit to the public, including, but not
limited to, the Recharge Program and Reclamation Plan, and

WHER EAS. Oxnard and UWCD are each authorized by law to purchase,
acquire, own, lease, and use real and personal property necessary or convenient for the
conduct of its governmental business; and

WHEREAS, the Parties have determined that the creation of a smgle
entity for such purposes will be a great benefit to Oxnard, UWCD and those individuais,
businesses and agricultural users that receive water either directly or indirectly from one
or both of those entities.
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NOW, THEREFORE and in consideration of the foregoing and of the
mutual covenants and promises herein set forth, the Parties agree as follows:

ARTICLE

PLRPOSE AND ADMINISTRATION

A. Purpose. The purpose of this Agreement is to create a public entity to
securc grant funding and other public and private fundingto rcclaim mining pits for water
recharge purposes, to implement the Recharge Program and Reclamation Plan, and to
undertake other groundv.ater recharge, groundwater quality, and water supply programs
as the Board of Directors (“Board™) may find to be within the public interest.

B. Creation of Authority. Pursuant to the Act, there is hereby created
a public entity to be kinown as the "Oxnard Plain/RiverPark Reclamation and
Groundwater Recharge Joint Powers Authority™ {the “Authovity™). The Authority shall
be a public entity scparate and apait from the Parties.

C. Board of Dircctors.

(1) Created. The Authority shall be adininistered by a Board.
The Board shall be called the "Board of Directors of the Oxnard Plain / RiverPark
Reclamation and Groundwater Recharge Joint Powers Authority.” All voting power of
the Authouity shall reside in the Board.

(2) Directors. Each of the Parties shall appoint two Directors
and their altcmates to the Board of the Authority.

(3) Terms: Vacancies. (a) Each Director and alternate shall
serve a three-year teun commencing on the later of his or her appointment or the
cffective date of this Agreement and ending on June 30th ot the third year following his
or her appointment and each Director and the altcrnates shall serve at the pleasurc of the
party making the appointmcnt.

{b) Directors and altemates shall continue to serve until their successors arc
appointed.

(c) Vacancies shall be filled in the same manner as the original appointments.

(d) Nothing in this Agreement shall bar the reappointment of a Director or an
altermate.

(4) Compensation; Expenses. Directors and aiternates may be
entitled to compensation Irom the Authorty for service on the Board as may be provided
by Board resolution. Each Drrector and alternate may be reimbursed for his or her
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necessary expenses including travel incutrcd in connection with his or her services as
Director, pursuant to resolution of the Board.

D. Meetings of the Board.

(1) Regular Meetings. Regular meetings of the Board shall be
held at such times and places as the Board may fix by resolution from time to time, and if
any day so fixed shall fall upon a legal holiday, then, upon the next succeeding business
day at the same hour. No notice of any regular meeting of the Board need be given to the
Directors.

(2) Special Meetings. Special meetings of the Board may be
called in accordance with the provisions of Section 54956 of the Calif ornia Government
Code.

(3) Call, Notice and Conduct of Meetings. All meetings of the
Board, including without limitation, regular, ad journcd regular and special meetings,
shall be called, noticed, held and conducted in accordance with the provisions of Sections

54950 et seq. of the Califormia Goventunent Code.

E. Minutes. The Sccretary shall cause minutes to be kept of the mectings
of the Board, and shall, as soon as possible after each meeting, cause a copy of the
minutes to be forwarded to each Director and to each of the Parties.

F. ¥oting. Each Dircctor and each alternate shall have one vote. A votc
may only bc exercised by the Director or alternate in attendance at the meeting and no
alternate may vote if the Dircctor for whom that alternate was appointed is in attcndance
at the timc the vote is cast. In no event shall either Party have more than two votes.

G. Quorum; Required Votes; Approvals. Three of tour Dircctors or
altemates shall constitute a quorum of the Board, provided that an altemate may not be
counted toward a quorum if the Director for ywvhom he or she serves is also to be counted
toward a quorum. A minimwn of three votes shall he necessary for the Board to take any
action, provided that lcss than a quorum may adjourn meetings of the Board.

H. By-laws. The Board may adopt by-laws and rules and regulations
for thc conduct of its meetings or as are necessary for the purposes hereof.

L Fiscal Year. The fiscal year of the Authority shall be from July 1
of one vear to June 30 of the following year, or any other twelve-month period hereatter
designated by the Board by resolution.

J. Personnel. The Board shall be responsible tor the regulation of all
personnel activities, including but not limited to the selection, recruitment, discipline, and
discharge of any Authority staff. The Board may designate a person or persons to
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perform any or all of the duties of this paragraph J. and to take such action as is necessary
and appropriiate with regard to those duties.

ARTICLE 11

OFFICERS AND EMPL@YFES

A. Chair. The Authority shall have a Chair who shall be a Director and
who shall be selected as Chair by the Board and who shall perform the dutics customary
tosaid office. The Chair may sign contracts on behalf of the Authority, and shall perform
such other duties as may be imposed by the Board.

B. Vice-Chair. The Authority shall have a Vice Chair who shall be a
Director and who shall be selected by the Board. In the absence of the Chair, the Vice-
Chair shall perform the duties of the Chair and shall perform all duties customary to such
oftice.

C. Secretary. The Authority shall have a Secretary whoneed not be a
Director and who shall be selected by the Board and shall perform all duties customary to
such oftice.

D. Treasurer and Auditor. Pursuant to Sections 6505.5 and 6505.6 of the
Act, the Finance Director of Oxnard is designated as the Treasurer/Auditor of the
Authority. The Treasurer/Auditor shall be the depository, shall have custody ol all of the
accounts, funds and money of the Authority trom whatever source, shall have the duties
and obligations set foith m Sections 6505 and 6505.5 of the Act and shall assure striict
accountability of all funds and reporting of all receipts and disbursements of the
Authority. As provided in Section 6505 and Scction 6505.6 of the Act, the
Treasurer/Auditor shall make arrangements with a certified public accountant or firm of
certified public accountants for an annual independent audit of accounts and records of
the Authority.

E. Executive Director. The Board may appoint an Exccutive Dircctor and
may delegate authority to thc Executive Dircctor to execute contracts approved by the
Board and to perfonn any duties necessary and appropriate for the day-to-day
management and opcration of thc Authority.

F. Officers in Charge of Reconds, Funds and Accounts. Pursuant to
Section 6505.1 of the Act, the Treasurer/Auditor shall have charge of, handle and have
accessto all accounts, funds and money of the Authority and all records of the Authority
relating thereto. The Secretary shall have charge of, handle and have access to all other
records of the Authority.

G. General Counsel. The Board may appomt a General Counsel of the
Authority who shall provide legal advice and perform such other duties as may be
prescubed by the Board.
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H. Other Emplovees. The Board shall have thc power to appoint and
employ such other employees, consultants and indepcndent contractors as may be
necessary to accomplish the purposes of this Agreement.

1. Assistant Oflicers. The Board may appoint such assistants to act in the
place of the Secretary or other of ficers of the Authority, other than any Director, as the
Board shall from time to time deem appropriate.

J. Removal and Reappointment. Unless otherwise expressly stated, all
of ficers of the Authority shall serve at the pleasure of the Board. However, nothmg in
this paragraph J. shall authorize thc Board to appoint or dismiss a Director or the
Treasurer/Auditor.

ARTICLE lII
POWERS
A General Powers. The Authority shall exercise in the manner herein

provided the powers common to the Parties necessary or appropriate to the
accomplishment of the purposes of this Agreement.

B. Specific Powers. The Authority is authorized. in its own name, to
do all acts necessary for the exercise of thc foregoing powers, including but not limited
to. any or all of the following:

(1) todevelop. plan and implement the Recharye Program and
Reclamation Plan, to reclaim mining pits within the Oxnard Plain
for groundwater recharge purposes, and to undertake such other
related programs as the Board may authorize,

2) to make and enter mto contracts;

(3)  to employ agents or employees;

(4) to acquire, construct, own, manage, mamtain, dispose of, or
any property or improvements necessary to implement and’or
maintain the Recharge Program and Reclamation Plan;

(5) the right of cminent domam to take any property
reasonably necessary to implement the Recharge Program and

Reclamation Plan or to otherwise fulfill the purposes of the
Authority:

(6} to sue and be sued m its own name,
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C.

(7) to incur debts, liabilities or obligations, provided that no
such debt, liability or obligation shall constitute a debt, Liability or
obligation of any or all of the Parties to this Agreement;

(8) to apply for, accept, receive and disburse grants. loans and
other aid from any agency of the United States of America, the
State of Califormia, or of the County of Ventura or any private
source;

(9) to invest any money in the treasury pursuant to Section
65835.5 of the Act that is net required for the immediate necessities
of the Authorty, as the Authority determines is advisable, in the
same manner and upon the same conditions as local agencies,
pursuant to Section 53601 of the California Government Code;

(10) 1o contract with Oxnard, VWCD, the County of Ventura, or
any other appropriate entity, to admimster funds, including grant
funds, received by the Authority;

{11) to disburse funds to Oxnard, UWCD, RivcrPark or any
third party, provided that such disbursement is reasonably
necessary to develop, plan. implement and/or mamtain the
Recharge Program and Reclamation Plan or otherwise to attain the
purposes of this Agreement;

(12)  toimplement the Recharge Program and Recfamation Plan
consistent with the grant covenants and any applicable rules and
regulations relating to such Recharge Program and Reclamation
Pilan; and

(13)  tocamy out and enforce all the provisions of this
Agreement.

No Effect on Powers of Other Agencies. otwithstanding

anything contained in this Agreement to the contrary, no provision of this Agree ment
shall be construed as denying to Oxnard, the UW'CD or the Fox Canyon Ground Water
Management Agency any rights or powers they already have or which they may hcreatter

be granted.

D.

Obligations of Authoritv. The debts. liabilities and obligations of

the Authority shall not be the debts, liabilities and obligations of any or all of the Parnties

to this Agreement.
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ARTICLE 1V

CONTRIBUTION: ACCOUMNTS AND REPORTS; FUNDS

A Contuibutions. Each of the Parties may in the appropriate
circumstance when required hereunder: (1) make contributions from their treasuries for
the purposes set forth herein, (2) make payments of public funds or private funds to
defray the cost of such purposes, (3) make advances ofpublic funds for such purposes,
such advances to be repaid as provided herein. or {(4) use its personnel, cquipment or
property in lieu of other contributions or advances. The provisions of Section 6513 of the
Calif omia Government Code are hereby incorporated into this Agreement.

B. Accounts and Reports. The Treasurer/Auditor shall establish and
maintain such funds and accounts as may be required by any applicable lavvs or
regulations, good accounting practice, or by any provision of any trust agreement entered
into with respect to the proceeds of any bonds issued by the Authority. The books and
records of the Authority in the hands of the Treasurer: Auditor shall be open to mspection
at all reasonable times by representatives of the Parties. The Treasurer/Auditor, within
120 days af:er the close of each fiscal year. shall give a complete written report of all
fnancial activities for such fiscal year to the Parties. The trustee appointed under any
trust agreement shall establish suitable funds, fumish financial reports and provide
suitable accounting procedures to carry out the provisions of said trust agreement. Said
trustee may he given such duties in said trust agreement as may be desirable to carry out
this: Agreement.

C. Funds. Subject to the applicable provisions of any instrument or
agreement into which the Authority may enter, which may provide for a trustee to
receive, have custody of and disburse Authority funds, the Treasurer/Auditor of the
Authority shall receive, have the custody of and disburse Author.ty funds in accordance
with generally accepted accounting practices, shall approve demands against the
Authority pursuant to Goverrunent Code Section 6585.5(¢), and shall make the
disbursements required by this Agreement or necessary to carry out any of the provisions
or purposes of this Agreement.

D. Annual Budget and Admmistrative Expenses. The Board shall
adopt a budget for administrative expenses, which shall include all expenses not included
in any financing issue of the Authonity, prior to the commencement of each fiscal year.
At such time that the Authority receives public grant funding, Oxnard and UWCD each
shall be entitled to be reimbursed for its reasonable administrative expenses relating to
the Authonty, in particular and without limitation Oxnard shall be reimbursed for the
reasonable cost of services provided by the Treasurer/ Auditor.
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ARTICLE V

TER.M; DISPOSITION OF ASSETS

A. Term. This Agrecment shall continue in full force and effect until
terminated by a unanimous vote of the Board or until such time as the Parties to this
Agreement are reduced to one.

B. Dhspasition of Assets. Upon the winding up and dissolution ofthe
Authority, after paying or adequately providing for the debts and obligations of the
Authority, the remaining assets of the Authority shall be distributed to the Parties. If, for
any reason, the Parties are unable or unwilling to accept the assets ol the Authority, said
assets will be distributed to the United States government or to the State of Calif omia or
any local govemment for public purposes.

C. Teiminations. Any Party may withdraw from its status as a Party
to this Agreement on sixty (60) days notice, provided that that Party’s withdrawval shall
not become effective until that Party has either discharged, or arranged tor, to the
satisfaction of the remaimng members of the Board, the discharge of any pending
obligation the Party has assumed hereunder.

D. Continuation. The mclusion of additional parties to this
Agreement or the withdrawal of some, but not all, of the Parties to this Agreement shall
not be deemed dissolution of the Authority or a termination of this Agreement. The
Authority shall continue to exist and this Agreement shall continue in full force and effect
so long as there shall be at least two Parties to this Agrecment.

ARTICLE VI
DISPUTE RESOLUTION

If at any time the Partics are unable to agree on any matter, they shall meet and
confer in an attempt to resolve their dif ferences. If the Parties are unable to do so they
shall jointly appoint a third person to mediate a resolution of their differences. Inthe
event the Parties are unable to agree on a mediator, then each Party shall name three
retired jidges or other attomeys experienced m mediation, each Party may elimmate as
many as two of the names provided by the other and, if the Parties cannot agree upon a
mediator from the names remaining, the mediator shall be selected by !ot from between
them.

ARTICLE VII

GENER.AL PROVISIONS

A. Notices. Any notices required by or given pursuant to this
Agreement shall be in writing and shall be delivered to the each of the Partics at the
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address of their principal business offices listed below or at such other address as any
Party may specif'y in writing to the Authority:

City of Oxnard

300 West Third Street
Oxnard, CA 93030

Attn: City Manager
Facsimile: (805) 385-7306

City of Oxnard

300 West Third Street
Oxnard, CA 93030

Attn.: City Attormey
Facsimile: (805) 385-7423

United Water Conservation District
106 North Eighth Strcet

Santa Paula, Califormia 93060
Attn.: General Manager

Facsimile: (805) 525-2661

Phil Drescher, General Counsel
United Water Conservation District
P.O. Box 9100

Oxnard, CA 93031-9100
Facsimile: (8035) 988-8387

B. Governing Law. This Agreement shall be deemed to have been
made and shall be construed and interpreted in accordance with the laws of the State of
California.

C. Headings. The article and paragraph headings contained in this
Agreement are for the convenience of reference only and are not intended to define, lnmt
or describe the scope of any provision of this Agrecment.

D. Consent. Whenever any consent or approval is required by this
Agreement, such consent or approval shall not be unrcasonably withheld.

E. Amendments. This Agreemcnt may be amended at any time, or
from timc to time, or by applicable reguiations or laws of any jurisdiction having
authority, by one or more supplemental agreements executed by all of the Parties to this
Agreement either as required to caity out any of the provisions of this Agreement or for
any other purpose.
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F. Enforcement by Authority. The Authority is hereby authorized to
take or seek any or all legal or equitable actions or remedies, including but not limited to
injunction and specific performancc, necessary or permitted by law to enforce this
Agreement.

G. Severability. Should any part, teem or provision of this Agreement
be decided by any court of competentjiuisdiction to be illegal or in conflict with any
applicable law, or otherwise be rendered unenforceable or meffectual, the validity of the
remaining parts, terms, or provisions of this Agreement shail not be affected thereby and
to that end the parts, teems and provisions of this Agreement are severable.

H. Successors. This Agreement shall be binding upon and shall inure
to the benefit of the successors of the Parties. The Parties may not assign any right or
obligation hereunder without the written consent of thc other Parties to this Agrecment.

L. New Parties. Upon unanimous approval by the Board and by their
governing bodies, additional public agcncies may becornc parties to this Agreement.

J. Execution in Countcrparts. This Agreement may be executed on

bebhall of the respective Parties in one or more counterparts, all of which collectively shall
constitute one document and agreement.

K Effectivc Date. This Agreement shall take effect upon its
cxccution on behalf of the later of the Parties to do so.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement
to be executed and attested by their proper of ficers thereunto duly authorized, on the day
and ycar set opposite the name of each of the Parties.

835048 10
avpember 4. 2002 revision




CITY OF OXNARD

By:

Dr. Manuel M. Lopez
Mayor

Dated: , 2002
ATTEST:

Daniel Martincz
City Clerk

APPROVED AS TO FORM:

Gary Gillig
City Attormey

UNITED WATER CONSERVATION DISTRICT

By:
President

Dated: , 2002

ATTEST:

Secretary
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